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IN THE HIGH COURT OF SOUTH AFRICA 

EASTERN CAPE LOCAL DIVISION, MAKHANDA 

HELD IN BHISHO 
 

CASE NO.:  CC36/2022 

DATE:  2024.02.29 

 

In the matter between  

 10 

THE STATE 

  

and 

 

NKOSENKULU MALI Accused  

 
 

J U D G M E N T 

 

 20 
LAING A J 

 
The accused has been charged with cr imes al legedly 

commit ted in the per iod of  December 2020 unt i l  February 2021 

at  Caweni,  Needs Camp, within the area of  East  London.   

 

Nature of the charges 

 

Count 1 pertains to the contravent ion of  sect ion 22 of  the 

https://www.saflii.org/content/terms.html
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Cr iminal  Law (Sexual  Offences and Related Matters) 

Amendment Act  32 of  2007, read with sect ion 94 of  the 

Cr iminal  Procedure Act  51 of  1977 ( ‘CPA’) .   The accused was 

charged with having exposed his genitals to the complainant,  

M, who had been ten years old at  the t ime.   

 

Count 2 pertains to sect ion 3 of the Cr iminal  Law (Sexual 

Offences and Related Matters)  Amendment Act  32 of  2007 1,  

read with sect ion 94 of the CPA.  The accused was charged 

with having raped M by having sexual intercourse with her,  per 10 

vaginam ,  wi thout her consent and against  her wi l l .    

 

The accused pleaded not  gui l ty to both counts and decl ined to 

make a statement out l in ing the basis of  his defence.   

 

The case for the state 

 

I […] P[…] 

 

The f i rst  wi tness for  the state was I […] P[…].  She is a 16-year-20 

old learner in grade nine.   On 20 February 2021, she had been 

watching a sports match at  a nearby f ie ld and when returning 

home, she had met up with another learner,  A[…] M[…],  who 

asked her whether she had heard what had happened to the 

 
1 To be read with sections 1, 56(1), 58, 59 and 60 thereof. 
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complainant,  M’.  She was advised to ask M direct ly,  which she 

did,  to learn that  the accused had exposed his genitals to the 

complainant.   Apparent ly,  th is had happened in his shack and 

had happened on several  occasions.   When I […] asked M why 

she had not  informed her mother about th is,  M said that she 

was afraid that her mother would beat her.    M had been upset.   

Later,  I […] heard her mother,  K[…] P[…], 2 say that  M had been 

raped by the accused.   

 

Under cross-examinat ion,  I [ . . . ]  conf i rmed that  she had told her  10 

mother about what M had said to her.   Af ter her mother said 

that  M had been raped, the lat ter  had conf i rmed to I [ . . . ]  that 

th is was indeed so.    

 

S[…] M[…] 

 

The next  witness was S[…] M[…], who is a 17-year-old learner 

in grade eight .   She test i f ied that  she had been watching 

televis ion with her f r iends somet ime dur ing an af ternoon in 

February 2021, when one of  her f r iends,  E[…], had asked the 20 

complainant why she had l i f ted her skir t .   M had denied this,  

saying that  i t  had been the wind.   She went on to say that  the 

accused had showed her his penis,  at  which one of the group 

asked her to descr ibe i t ,  which she did.   Everyone had been 

 
2 The complainant’s mother, K[…] P[…], subsequently passed away, on 22 
June 2022. 
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shocked.   

 

S[…] admit ted,  dur ing cross-examinat ion,  that  there had been 

much banter amongst her f r iends at  the t ime that  they were al l  

watching televis ion.   At  some point ,  E[…] had said to M, that  

she had showed her but tocks to the accused, which she had 

refuted,  saying that  the accused had showed her his penis.   

S[…] conf i rmed that  her f r iends had been shocked to hear th is.    

 

A[…] M[…] 10 

 

The state then cal led A[…] M[…], who is a 16-year-old learner 

in grade ten.   She test i f ied that she had been with her f r iends, 

watching televis ion,  on an af ternoon in February 2021.  E[…] 

had asked M why she had shown her pant ies to the accused, 

to which she had retorted that  i t  had been the wind that  had 

l i f ted her dress.   Soon af terwards,  M said that  the accused had 

showed his penis to her.   When A[…] had asked M whether she 

had told I [ . . . ] ,  the former said that  she had not  because i t  

would be reported to her mother,  who would give her a hiding.    20 

 

On the fol lowing day,  A[…] had met I [ . . . ] ,  returning f rom a 

sports match.   She had asked I [ . . . ]  whether she had heard f rom 

M that the accused had showed his penis to her.   I [ . . . ]  had 

been surpr ised and had said that  she would tel l  her parents.    
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 A[…] indicated that  the accused is her next-door neighbour.  

 

The complainant  

 

The fol lowing State witness was the complainant hersel f .   M 

test i f ied in camera.   She stated that the accused used to show 

his penis to her on the occasions when she had walked past 

his shack.   He would always be smil ing at  her.    

 10 

On the day in quest ion,  M had walked past  the accused with 

her f r iend E[…],  who had run on ahead when her mother had 

cal led her.   The accused had offered her R5,00;  when M had 

entered the yard to accept the money, the accused had 

grabbed her,  pul led her inside his shack,  and thrown her onto 

his bed.  He had unbuckled his bel t ,  l i f ted her dress, lowered 

her pant ies,  and cl imbed on top of  her.   He had then inserted 

his penis into her vagina and proceeded to rape her.    

 

At  the sound of  his grandmother ’s voice,  the accused had 20 

stopped and ran away.  M said that  she had then returned to 

her home to wash her body;  she had been bleeding f rom her  

vagina.   The accused had only raped her once, she said.    

 

M did not te l l  her mother because she had been afraid that her 
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mother would beat her.   However,  she said to S[…] that the 

accused had showed his penis to her.   Her mother heard about 

the incident and confronted her about i t ,  whereupon M told her 

what had happened.  She subsequent ly  accompanied her 

mother to the pol ice and to the hospital ,  where she was 

examined.  The complainant admit ted that she had fel t  very 

bad af terwards,  she st i l l  fe l t  depressed.   

 

In cross-examinat ion,  M said that  she would somet imes be with 

her f r iends when the accused had exposed himself .   Her  10 

f r iends would run ahead, leaving her behind;  i t  was then that 

the accused used to show her his penis.   She also ment ioned 

that  her f r iend,  E[…]a,  would somet imes borrow the accused’s 

cel lphone.  This had contained pictures and videos of  people 

engaging in sexual acts.    

 

Dur ing the rape, said M, the accused had stopped her f rom 

crying out  by pushing a str ip of  c loth into her mouth.   The 

accused had warned her at  the t ime, too,  that  he would k i l l  her 

i f  she talked about the incident.   She had not  ment ioned these 20 

things dur ing her evidence- in-chief  because they had sl ipped 

her mind.    

 

Dr Yandiswa Mnyanda 
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The State cal led Dr Yandiswa Mnyanda, who had examined the 

complainant at  the Ceci l ia  Makiwane Hospi tal  on 22 February 

2021.  She test i f ied that M had indicated to her that  she had 

been raped by a man in the neighbourhood on many occasions 

dur ing the preceding month;  the latest  incident had occurred 

three days ear l ier.  Af ter  her examinat ion of  the complainant,  Dr 

Mnyanda had concluded that  there was redness and swel l ing 

of  the labia,  urethra,  and hymen, suggest ing t rauma. A f resh 

tear of  the hymen suggested recent t rauma; mult ip le c lef ts  

suggested previous t rauma.  10 

 

To quest ions f rom the court ,  Dr Mnyanda conf i rmed that her 

f indings were strongly suggest ive of  sexual  penetrat ion of  the 

vagina.   The possibi l i ty  of  an infect ion could not  be excluded 

in relat ion to the white discharge f rom the complainant ’s 

vagina.   Her remaining in jur ies,  however,  were not  indicat ive of 

an infect ion.    

 

Appl icat ion for  admission of  hearsay evidence 

 20 

The state proceeded at  th is stage, to apply for  the admission 

of  a statement made by the mother of  the complainant,  K[…], 

to a pol ice off icer.   Subsequent thereto,  she had passed away.  

The defence opposed the appl icat ion.    
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The Court  d ismissed the appl icat ion af ter  having considered 

the factors l is ted under sect ion 3(1)(c) of  the Law of Evidence 

Amendment Act  45 of  1988.  The probat ive value of  the 

statement did not warrant  i ts admission.   In the present matter,  

the state’s case rested pr imar i ly on the evidence of  a chi ld,  

requir ing the court  to t reat such evidence wi th c ircumspect ion.   

The inabi l i ty  to cross-examine the mother of  the complainant,  

by reason of  her passing,  prejudiced the accused.  I t  was not 

in the interest  of  just ice to admit  the statement in quest ion.    

 10 

Consequent ly,  the state c losed i ts case.    

 

Application in terms of section 174 of the CPA 

 

The defence, at  th is point  in the proceedings,  appl ied for  the 

discharge of  the accused.  The provis ions of  Sect ion 174 of 

the CPA provided that  i f ,  at  the c lose of  the case for  the 

prosecut ion,  the court  was of  the opinion that  there was no 

evidence that the accused commit ted the offence referred to in 

the charge,  then i t  may return a verdict  of  not gui l ty.     20 

 

By reason of  the appointment of  a new counsel for  the 

defence, however,  the appl icat ion was not  pursued.  Nothing 

more needs to be said about i t .   
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The case for the defence 

 

The accused test i f ied in his own defence.  He stated that ,  at  

the t ime of  the al leged offence, he had stayed in a shack that 

was adjacent to the dwel l ing of  h is grandmother,  who had 

since passed away.  The accused knew M, who resided in the 

v ic in i ty.    

 

To the al legat ion that  he had exposed his genitals to M, the 

accused f lat ly denied this .   He also denied that  he had ever 10 

pul led M inside his shack and raped her.   He admit ted, 

however,  that he knew M’s fr iend,  E[…]a, who was a neighbour 

to him and who had somet imes borrowed his cel lphone; he 

denied that  i t  had contained videos of  a sexual nature or  that 

he had ever showed these to E[…]a.   The accused also knew 

M’s f r iend,  E[…], but  refuted the al legat ion that  he had ever 

exposed his genitals to M when she had been with her f r iends.    

 

Dur ing cross-examinat ion,  the accused conf i rmed that  he had 

known M for a considerable length of  t ime; he had known her 20 

parents.   There had been no pr ior  animosity between the 

accused and M, and they had previously exchanged greet ings; 

she had never v is i ted his shack,  where he stayed alone.  He 

agreed that  a footpath led in f ront  of  h is home.   
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The accused said that  he had been shocked by the al legat ions 

and could not  understand why M would have falsely impl icated 

him.  He conf i rmed that  he had lent  his cel l  phone to E[…]a on 

numerous occasions but  expla ined that  she had needed i t  to 

use Facebook to connect  with her f r iends.   Al though he was 

adamant that  there had been no pornographic v ideos on his 

cel l  phone, he could not  dispute that  E[…]a had been watching 

these.   

 

Regarding M’s in jur ies,  the accused could not  dispute the 10 

nature thereof .   He was insistent ,  however,  that  he had never  

raped her.   He could not  say how M had been able to point  out  

his bed to the pol ice,  inside the shack.   To M’s account of  how 

the rape had occurred,  the accused simply denied th is;  he also 

denied that  he had ever exposed his genitals to M.  He could,  

moreover,  offer  no reason for  why M would have wanted to 

land him in t rouble.    

 

In re-examinat ion,  the accused conf i rmed that  the pol ice had 

obtained a buccal swab from him, ostensibly to be used as 20 

evidence.  Nothing fur ther had come of  th is.     

 

The defence closed i ts case.   

 

Issues to be decided 
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At  the conclusion of  the t r ia l  on the meri ts,  and af ter  having 

heard counsels ’ submissions in argument,  the matter  seems to 

be capable of  being dist i l led to two key issues:  (a)  was the 

complainant,  M, indeed raped, and (b)  i f  so, then has the state 

proved, beyond reasonable doubt,  that  the perpetrator  was the 

accused? 

 

The above issues form the basis of  the court ’s enquiry.   I t  

would be helpful ,  before embarking upon such an exercise,  to 10 

rei terate some of  the main pr incip les involved.    

 

Legal framework 

 

The Supreme Court  of  Appeal emphasised the proper approach 

to be adopted in S v Radebe and others , 3 where Marais J A, 

quoted the case law as fol lows: 4  

 

‘The quest ion for determinat ion is whether,  in the 

l ight  of  a l l  the evidence adduced at  the tr ia l ,  the 20 

gui l t  of  the appel lants was establ ished beyond 

reasonable doubt.  The breaking down of  a body of 

evidence into i ts component parts is obviously a 

useful  a id to proper understanding and evaluat ion 

 
3 1998 (1) SACR 422 (SCA). 
4 At 426f-g 
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of  i t .  But ,  in doing so,  one must guard against  a 

tendency to focus too intent ly upon the separate 

and indiv idual  part  of  what is,  af ter al l ,  a mosaic of  

proof .  Doubts about one aspect  of  the evidence led 

in a t r ia l  may ar ise when that  aspect  is v iewed in 

isolat ion.  Those doubts may be set at  rest when i t  

is  evaluated again together with al l  the other 

avai lable evidence. That is not  to say that  a broad 

and indulgent approach is appropr iate when 

evaluat ing evidence. Far from i t .  There is no 10 

subst i tute for a detai led and cr i t ical  examinat ion of 

each and every component in a body of  evidence. 

But,  once that  has been done, i t  is  necessary to 

step back a pace and consider the mosaic as a 

whole.  I f  that  is  not  done, one may fai l  to see the 

wood for  the t rees. ’ 5 

 

I t  is  the cumulat ive effect of  the evidence that  must determine 

whether the state has proved i ts case beyond reasonable 

doubt.  This const i tutes the mosaic to which Marais JA referred.  20 

There wi l l ,  of  course,  be colours or  textures or  patterns that 

stand out ,  to extend the metaphor,  and each must be examined 

careful ly.  But  i t  is  the overal l  impression that  counts in 

decid ing whether the legal  test  has been met.  

 
5 Moshepi and others v R (1980 – 1984) LAC 57, at 59F -H. 
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The state’s evidence in the present matter rests predominant ly 

on the test imony of  a s ingle witness,  v iz.  the complainant,  M. 

This is no bar,  however,  to a convict ion.  The provis ions of  

sect ion 208 of  the CPA st ipulate that  an accused may be 

convicted of  any offence on the single evidence of  any 

competent  witness.  Corroborat ion is usual ly v iewed as a 

safeguard when rely ing on such evidence and is understood as 

‘other evidence which supports the evidence of  the state 

witness,  and which renders the evidence of  the accused less 10 

probable on the issues in dispute. ’ 6 

 

Academic wr i ters have pointed out ,  too, that  there is no 

statutory requirement that  the evidence of  a chi ld,  as in the 

present case,  must be corroborated.  I t  is  important , 

nevertheless,  that  such evidence be t reated with great 

caut ion. 7  In S v Dyira , 8  Jones J observed: 

 

‘ In our law i t  is  possib le for  an accused person to 

be convicted on the single evidence of a competent 20 

witness… The requirement in such a case is,  as 

always,  proof  of  gui l t  beyond reasonable doubt,  

and,  to assist  the courts in determining whether the 
 

6 Etienne du Toit (et al), Du Toit: Commentary on the Criminal Procedure Act 
(Jutastat e-publications, RS 67, 2021), at ch24- p2. See, too, S v Gentle 2005 
(1) SACR 420 (SCA). 
7 Du Toit, op cit, at ch24- p9. 
8 2010 (1) SACR 78 (ECG). 
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onus is discharged, they have developed a rule of 

pract ice that  requires the evidence of  a s ingle 

witness to be approached with special  caut ion (R v 

Mokoena 1956 (3)  SA 81 (A) at  85, 86).  This means 

that  the courts must be al ive to the danger of  

rely ing on the evidence of  only one witness,  

because i t  cannot be checked against  other 

evidence. Simi lar ly,  the courts have developed a 

caut ionary rule which is  to be appl ied to the 

evidence of smal l  chi ldren (R v Manda 1951 (3) SA 10 

158 (A) at  162E- 163E).  The courts should be aware 

of  the danger of  accept ing the evidence of  a l i t t le 

chi ld because of  potent ia l  unrel iabi l i ty  or  

untrustworthiness,  as a resul t  of  lack of judgment,  

immatur i ty,  inexper ience, imaginat iveness,  

suscept ib i l i ty  to inf luence and suggest ion,  and the 

begui l ing capaci ty of  a chi ld to convince i tsel f  of  

the t ruth of  a statement which may not  be true or 

ent i re ly t rue,  part icular ly where the al legat ion is of  

sexual misconduct ,  which is normal ly beyond the 20 

exper ience of  smal l  chi ldren who cannot be 

expected to have an understanding of  the physical ,  

social  and moral  impl icat ions of  sexual act iv i ty (S v 

Viveiros [2000] 2 Al l  SA 86 (SCA) para 2) .  Here, 

more than one caut ionary rule appl ies to the 
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complainant as a witness.  She is both a s ingle 

witness and a chi ld witness.  In such a case the 

court  must have proper regard to the danger of  an 

uncr i t ical  acceptance of  the evidence of  both a 

s ingle witness and a chi ld witness…’ 9  

 

The pr inciples highl ighted by Jones J are relevant to the 

present matter;  the complainant,  M, is both a s ingle witness 

and a chi ld witness.  The caut ionary rules must be appl ied.  

 10 

The above overview provides a basic f ramework wi thin which 

to evaluate the evidence and to apply the relevant pr inciples to 

the facts of  the matter.  

 

Evaluation of witnesses 

 

As a star t ing point ,  the evidence of  the complainant ’s f r iends 

was predominant ly c ircumstant ia l  in nature. I [ . . . ]  test i f ied that  

M had informed her,  on separate occasions in February 2021, 

that  the accused had exposed his genitals  and that  he had 20 

raped her.  S[…] stated that  she had been with a group of  

f r iends,  also in February 2021, when M had said that  the 

accused had showed her his penis,  which she went on to 

descr ibe.  A[…] supported this account.   

 
9 At para 6. 
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Nothing arose dur ing evidence- in-chief  or  cross-examinat ion to 

undermine the credib i l i ty  or  rel iabi l i ty  of  the complainant ’s 

f r iends.  Aside from an inherent  bias towards M, their  

test imonies were unremarkable;  they were,  nevertheless, 

consistent  and were never ser iously chal lenged. Each of  the 

witnesses had heard M say,  direct ly,  that the accused had 

exposed his genitals to her;  I [ . . . ]  test i f ied that  M had said to 

her that  the accused had raped her.   

M’s test imony contradicted I [ . . . ] ’s ,  admit tedly,  s ince she said 10 

that  the lat ter  had heard the al legat ion f rom S[…], not  f rom 

her.  Such contradict ion was not  mater ial ,  however,  when 

viewed against  the remainder of  her evidence, which was 

clear,  logical ,  and detai led.  She descr ibed how she would walk 

past  the accused’s shack and how he would expose himself  to 

her,  smi l ing.  She went on to descr ibe his penis.  She also 

descr ibed, in detai l ,  how the rape had occurred: how the 

accused had ent iced her into his yard with the offer  of  R 5; 

how he had pul led her into his shack,  pushed her onto the bed, 

lowered his t rousers and her pant ies,  c l imbed on top of her, 20 

placed his penis inside her vagina and thrust  himself  against 

her,  only to be interrupted by the sound of  his grandmother ’s 

voice,  whereupon he had fastened his t rousers and exi ted the 

yard by jumping over a low gate.  She descr ibed how the 

accused’s grandmother had entered the shack and seen how 
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she had been bleeding,  which had stained the bed. She 

descr ibed her v is i t  to the hospital  and the examinat ion that  

was carr ied out .  

 

The complainant ’s test imony about the accused’s having 

placed a piece of  c loth inside her mouth only emerged dur ing 

cross-examinat ion.  So, too,  did her ment ion of  his threat  to k i l l  

her i f  she told anyone what had happened. Counsel for  the 

state, however,  d id not  speci f ical ly ask her about these 

aspects dur ing her evidence- in-chief .  The contradict ion 10 

referred to ear l ier  and the omissions just  discussed do not  

detract ,  in any way, f rom ei ther the credibi l i ty  or  rel iabi l i ty  of  

her test imony. They are not  mater ia l .  There were no other  

contradict ions in her evidence, which was, overal l ,  cogent and 

of  sat isfactory cal ibre for  an 11-year-old wi tness.  The qual i ty,  

integr i ty,  and independence of  her recol lect ion of  the events 

that  form the subject  of  the charges were more than adequate. 

There is  l i t t le,  i f  anything,  to prevent the court  f rom f inding 

that  the probabi l i t ies of  what happened were indeed in M’s 

favour.  20 

Regarding the test imony of the medical  pract i t ioner,  Dr 

Mnyanda, she came across as an independent witness who 

was careful  to remain within the boundar ies of  her expert ise 

and to narrate only what she had seen and heard direct ly.  She 

accepted that the white discharge f rom the vagina could have 
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been f rom an infect ion.  She was adamant,  however,  that  her 

medical  f indings indicated that there had been sexual  

penetrat ion.  The court  is sat isf ied that  she was a credib le and 

rel iable witness and that  the probabi l i t ies coincide with what  

she found. 

I t  is  necessary to turn,  f inal ly,  to the accused. His test imony 

amounted to l i t t le more than a bare denial  of  the al legat ions.  

He admit ted that he knew the complainant and her fr iends, 

E[…]a and E[…];  he also admit ted that  he had lent  his 

cel lphone to the former.  He could not  explain,  however,  how M 10 

had been famil iar  wi th the inside of  his shack and the locat ion 

of  his bed or why M would have impl icated him in the offences.  

More wi l l  be said about his  test imony in due course.  

 

Discussion 

 

Dur ing argument,  counsel  for the defence suggested that  the 

complainant had been embarrassed by her f r iend,  Esihle,  who 

had accused her of  reveal ing her but tocks to the accused. The 

complainant,  argued counsel,  had dealt  wi th her  20 

embarrassment by explain ing,  f i rst ly,  that i t  had been the wind 

that  had l i f ted her dress,  and, secondly,  that  the accused had 

star ted the t rouble by exposing her genitals to her.  I t  is 

di ff icul t  to agree,  however,  that  the al legat ion had been made 

in react ion to M’s socia l  d iscomfort .  The al legat ion would 
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surely have at tracted further accusat ions and der is ion on the 

part  of  her f r iends i f  there had been no basis for  i t .   

 

I t  is  perfect ly plausible,  too,  that  M had not  ment ioned this 

before because she had been ashamed of what had happened; 

she had also been afraid that  her mother would have punished 

her.  This invi tes the quest ion of  whether the complainant ’s  

mother,  K[…],  had not  extracted a false al legat ion f rom her,  

wrongly impl icat ing the accused. Besides the t r i te observat ion 

that  a suspic ion of  harm to a chi ld would usual ly at t ract  the i re 10 

of  a parent ,  there is l i t t le f rom the complainant ’s evidence or 

that  of  her f r iends to indicate that M’s mother had been violent  

or  excessively str ict .   

 

Counsel referred to Woji  v Santam Insurance Co Ltd 10,   where 

Diemont  JA considered the concept of  t rustworthiness in 

relat ion to a chi ld witness.  Academic wr i ters have remarked 

that  Diemont JA reduced i t  to the fol lowing four components:  

 

‘ (a)  the capaci ty of  observat ion,  as to which the 20 

court  should ascertain whether the chi ld 

appears suff ic ient ly intel l igent  to observe;  

(b) the power of recol lect ion,  which depends on 

whether the chi ld has suff ic ient  years of  

 
10 1981 (1) SA 1020 (A). 
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discret ion to remember what occurs;  

(c) narrat ive abi l i ty,  which raises the quest ion 

whether the chi ld has the capaci ty  to 

understand the quest ions put ,  and to f rame 

and express intel l igent  answers;  and 

(d) s incer i ty,  in regard to which the court  should 

sat isfy i tsel f  that  there is a consciousness of  

the duty to speak the t ruth. ’ 11  

 

With reference to the above, counsel contended that  the 10 

complainant could only say that  i t  was the accused who had 

raped her;  she could not  say when. This may be so in relat ion 

to precisely when the accused had al legedly exposed his 

genitals to M, but  she explained that  th is had happened on 

several  occasions.  The date of the al leged rape i tsel f  was 

never in dispute at  t r ia l ;  i t  occurred on or about 19 February 

2021, wi th the complainant ’s having informed her f r iends 

dur ing the next couple of  days,  before undergoing a medical  

examinat ion on 22 February 2021. The argument made by 

counsel is  not  ent i re ly understood. 20 

 

I t  was also contended that  the complainant ’s narrat ive abi l i ty 

was so poor that  she contradicted the evidence of  her f r iends 

and that  of  Dr Mnyanda. The court  has already dealt  wi th the 

 
11 Du Toit, ibid. 
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ear l ier  contradict ion and omission,  f inding that  these were not  

mater ia l  in nature.  The complainant test i f ied,  admit tedly,  that  

she was only raped once by the accused, which di ffered f rom 

what she had told Dr Mnyanda and what the medical  

examinat ion revealed.  What is c lear,  nonetheless,  is  that  the 

medical  evidence corroborates her test imony to the effect  that 

she had been raped. The reason for  the discrepancy may ar ise 

f rom a reluctance on M’s part  to rel ive past  t raumat ic  

exper iences.  I t  may even ar ise f rom an intent ion to shield the 

accused to some extent  f rom the consequences of  his act ions.  10 

This remains speculat ion,  of  course,  but  the inescapable fact  

is  that  the complainant ’s al legat ion that  she was raped was 

corroborated strongly by the medical  evidence. Counsel  

appeared to concede this dur ing argument.  

 

I t  is  necessary to pause, at  th is stage, to address counsel ’s  

content ion that  Dr Mnyanda contradicted hersel f  in test imony. 

Dur ing cross-examinat ion,  counsel  asked her whether the 

white discharge from the complainant ’s vagina indicated an 

infect ion,  to which she had answered that  i t  was impossible to 20 

say just  by looking.  Counsel then asked whether the in jur ies 

observed could ar ise f rom an infect ion alone; she agreed that 

th is was possible.  Later,  the fol lowing exchange occurred 

between the court  and Dr Mnyanda: 
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‘COURT: And then I  need to understand clear ly 

your response to one of the quest ions 

posed to you by the defence counsel.  

You appeared not  to exclude the 

possib i l i ty  that  the in jur ies descr ibed in 

the report  could have ar isen f rom an 

infect ion.  Is that  correct? 

DR MNYANDA: He was asking about the discharge… A 

discharge could be due to an infect ion,  i t  

could just  be due to a physiological  10 

bodi ly response. 

COURT: So, your answer then was conf ined to 

the discharge,  not to the other in jur ies.  

DR MNYANDA: Yes,  I  th ink he was asking about the 

white discharge that  I  noted coming f rom 

the vagina.  

COURT: Yes.  And the remaining in jur ies… 

excluding the discharge,  would they 

possib ly be indicat ive of  an infect ion? 

 DR MNYANDA: No, no,  M’Lord. ’  20 

 

The exchange did not  give r ise to a contradict ion;  Dr Mnyanda 

was merely c lar i fy ing her ear l ier  test imony. Whereas the 

discharge may have been caused by an infect ion,  Dr Mnyanda 

previously stated, unequivocal ly,  that  her f indings had been 
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consistent  wi th the al legat ion that  there had been sexual  

penetrat ion of  M’s vagina.   

 

Dr Mnyanda test i f ied that  she had examined the complainant 

and noted that the appearance of  M’s genital ia had indicated 

t rauma; a f resh tear of  her hymen had pointed to recent 

t rauma. Counsel argued that  th is gave r ise to the possibi l i ty 

that  M had been raped by a third party.  The di ff icul ty with th is,  

however,  is  s imply that  there was no evidence whatsoever of  

any third party ’s involvement.  The accused could not  name a 10 

single person who may have been the actual  culpr i t .  This is a 

major weakness in the defence’s argument.  

 

Counsel also pointed to the state’s fa i lure to produce DNA 

evidence; th is could have been obtained f rom the blood stains 

on the accused’s bed. That may be so,  but  the fai lure of  the 

state to do so does not  detract  f rom the exist ing evidence 

regarding the ident i ty of  the perpetrator.  I t  is  common cause 

that  the accused had known the complainant for  some t ime, as 

wel l  as her f r iends,  E[…]a and E[…];  they had referred to him, 20 

in test imony, by his nickname, ‘bra Nko’.  The accused had, 

moreover,  lent  his cel lphone to E[…]a on several  occasions. 

For a 50-year-old s ingle man, the nature of  his relat ionship 

with M and her f r iends str ikes the court  as unusual,  to say the 

least ,  i f  not  inappropr iate.  The complainant,  in her test imony, 
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descr ibed in detai l  how the accused would expose his genitals 

to her;  she could descr ibe his penis.  She also descr ibed in 

detai l  how the rape had occurred.  She was consistent  under 

cross-examinat ion and maintained her version despite having 

come under intense quest ioning f rom counsel.  Her fr iends 

conf i rmed that  she had named the accused as the culpr i t .  

There was, moreover,  no evidence of  any animosity between 

her and the accused or any other reason why M would have 

wished to falsely impl icate him. For his part ,  the accused 

offered a bare denial .  He could not  explain the complainant ’s  10 

accusat ions.  He could not  explain her fami l iar i ty with his shack 

and the locat ion of  his bed. Important ly,  he could not  suggest 

any third party as the real  perpetrator.   

 

Verdict 

 

The cour t  is  sat isf ied that  the mosaic of  evidence, to borrow 

the metaphor used in Hadebe, demonstrates that  the ident i ty of  

the person who raped the complainant  was the accused. 

Whereas M was both a s ingle and a chi ld witness,  her 20 

evidence was suff ic ient ly compel l ing to withstand the 

appl icat ion of  the usual caut ionary rules.  I t  was also 

corroborated,  to a considerable degree,  by the medical  

evidence.  
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Notwithstanding the al legat ion contained in the charge that the 

accused had raped the complainant more than once, the court  

is  not  sat isf ied that  th is aspect  was proved by the state. 

Whereas the medical  evidence suggests previous t rauma, the 

court  cannot ignore the test imony of  the complainant to the 

contrary.  

 

The court  is persuaded, nevertheless,  that ,  in answer to the 

two issues ident i f ied previously,  the state has proved beyond 

reasonable doubt that :  (a)  the complainant was indeed raped; 10 

and (b)  the accused was the perpetrator.  A secondary,  but  no 

less important ,  f inding of  the court  is  that the state has proved 

that  the accused exposed his genitals to M.  

 

Consequent ly,  the court  has reached the fol lowing verdict :  

 

(a) regarding Count 1,  the accused is found gui l ty;  and 

 

(b) regarding Count 2,  the accused is found gui l ty,  save 

that  he is not found to have raped the complainant 20 

more than once. 
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