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Introduction

[1]  This is an application for leave to appeal against the whole of my judgment and order
dated the 16" of August 2023.

Ex tempore judgment

[2] | gave a brief ex tempore judgment after argument in which | dismissed the
application with costs.

[8] This judgment has as its purpose to amplify the ex tempore judgment.

Nature of the action

[4] The application for leave to appeal lies against my judgment and order which | made
in an action for damages based for the alleged wrongful arrests and detentions of the
Plaintiffs and their alleged malicious, alternatively negligent prosecutions for uniawful
possession of firearms.

Notice of application for leave to appeal and heads of argument

[5] In preparation for the argument herein, | had regard to the notice of application for
leave to appeal and the heads of argument submitted by both parties.

[6] The grounds of appeal are many, too many to mention, and not all of it was
addressed during argument.

[71  1will deal with some of the main submissions herein briefly.

[8] | have also carefully considered the oral arguments by both parties, and | am not
convinced that another court would find that | erred in any/all of the respects relied
upon.

[9] lalso do not consider that the applicants have any reasonable prospects of success
on appeal.

[10] | proceed to deal with the main issues raised during argument.
Main issues raised during argument

[11] It was submitted that | erred by not finding that the arrests were triggered by the
information received from an informer.
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The arrests were not in my view triggered by the information from an informer.
The second applicant’s arrest was triggered because he was implicated by Moeketsi,
who was arrested because of the information from an informer in respect of some

armed robberies.

Acting upon this information the arresting officer clearly had a reasonable suspicion
to justify the arrest without a warrant of the second applicant.

The first applicant was arrested because of the pointing out and identification by
Maseko and this clearly shows that his arresting officer had a reasonable to
suspicion to arrest him without a warrant.

Both arresting officers were peace officers.

Mr Coetzee’s enrolment of the matter cannot be faulted in my view.

In the docket he had sworn statements of the arresting officers and Maseko who
identified both.

| do not find that the fact that Captain Fouche did not inform Mr Coetzee that both
accused contended that they attended the premises where Moeketsi resided to
borrow money, as tainting the process with unlawfulness.

It is undeniably so that almost in all cases, accused have some defence, and it is not
for the enrolment prosecutor, or the other prosecutors which became involved to

make credibility findings; that is the domain of the court.

| do not think another court would find that | erred in the way | dealt with Maseko’s
recanting of her earlier statements.

Counsel for the applicants contended that it amounted to speculation, but this is not
SO.

Mr Coetzee quite spontaneously informed me that this called for reconsideration, but
if it was up to him, he would have continued with the prosecution.

| agree with him but acknowledge that a conviction may have been hard to obtain.

But this does not mean that the further prosecution was malicious or unlawful.
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Maseko could have been called as witness, perhaps declared hostile and she would
have had to explain her recanting of her earlier version.

[27] There was thus every possibility that she may have informed the court that she was
coerced or threatened.

[28] Either way, every possibility existed for the truth to come out.

[29] Counsel for the applicants urged upon me to find that this is not what happened.

[30] To my thinking, this is irrelevant.

[31] What is relevant, is which options existed for the prosecution at the time, to
adjudicate whether the further prosecution was malicious or unlawful after Maseko
recanted her earlier statements.

[32] It was contended that | should make a negative inference because Maseko was not
called as witness.

[33] |do not comprehend why she should have been called to testify.

[34] Counsel for the applicants contended that the applicants stand their ground that their
arrests without a warrant for the illegal possession of firearms were not legally
competent.

[35] | have dealt with this comprehensively in my judgment and | do not need to restate it.

[36] It was also contended that the second applicant stands his ground that their arrests
without a warrant based on a confession by a co-accused, was not legally
competent.

[37] | have also dealt with this comprehensively in my judgment.

Conclusion

[38] | am not convinced that another court would find that | erred in respect of any of the
issues raised in the notice of leave to appeal.

[39] It follows that the application must fail.

[40] The order that | make herein is as follows:

“The Application for leave to appeal is dismissed with costs.”
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