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JUDGMENT: APPLICATION FOR LEAVE TO APPEAL




POTTERILL J

[1] | have re-read the judgment, the application for leave to appeal and the heads
of argument on behalf of both parties. | also listened to the argument on behalf of

both parties.

[2] ~ Condonation for the late filing of the application for leave to appeal is granted.

Claim 1

[3] The nub of the appeal is that the court did not interpret the contract correctly.
If only the source, Landau, was relevant then the coal would not have been specified
as “Kromdraai ROM.”

[4] | am satisfied that if regard is had to the particulars of claim, the contract, the
evidence setting out the circumstances attendant upon the contract coming into
existence; the fact that Cathoros was an existing client, where the trucks had to pick
up the coal; no other court would reasonably come to another conclusion.

[5]  The argument that the coal that was delivered was of a better quality is of no
consequence, is simply contrived, because no evidence was led as to how receiving
better coal materially breached the contract. The argument that even if the applicant
received a Mercedes, it asked for a Toyota, is rejected because the applicant received
a Toyota; just a better and bigger model.

Claim 2

[6] It is quite clear the price was fixed ex post facto the request for the coal to be

delivered due to the common cause urgency of the request by the applicant.



The evidence of Mr. Shaw regarding deliveries, invoices and prices were not placed
in dispute and was correctly accepted.

[7] | am satisfied that the refusal to pay claims 1 and 2 is business lawfare which
a court cannot sanction and the application for leave to appeal is dismissed with costs,

with costs of senior counsel: scale C.
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