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INTRODUCTION

[1]  These two cases raise important questions relating to the authority to establish
municipalities and their internal structures. They arise out of a dispute between the
governments of the Western Cape and KwaZulu-Natal, on the one hand, and the national
government on the other. The dispute concernsthe constitutionality of certain provisions
of the Local Government: Municipal Structures Act, No 117 of 1998 (“the Structures
Act”). The Structures Act became law on 11 December 1998, but only came into
operation on 1 February 1999. It is the second of the three statutes envisaged to
transform local government, and establishes municipalities throughout the country.* The
first local government elections in respect of these new municipalities are scheduled for

no later than 1 November 2000. Thereis accordingly some urgency in the matter.

[2] The Western Cape government instituted proceedings in this Court on 26 April
1999, on an urgent basis. Inits notice of motion it challenged the constitutional validity
of sections 5(1) and (2), 6(2), 13(2), 40 to 80, 82 and 91(1). It aso originally sought
urgent interim relief, alleging, amongst other things, that if it were obliged to comply with

the disputed provisions of the Structures Act, notwithstanding the challenge to their

The other two pieces of legislation are the Local Government: Municipal Demarcation Act, 27 of 1998
(“the Demarcation Act”), and the Local Government: Municipal Systems Bill, which was published in
the Government Gazette 20357, GN 1776, 06 August 1999, for comment.
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constitutionality, enormous expense and adverse consequences would ensue should the

challenge prove to be successful.

[3] The Minister for Provincial Affairs and Constitutional Development of the
Republic of South Africa, the first respondent,? gave notice that he would oppose the
application, whilst the Municipal Demarcation Board, the second respondent, informed
the Registrar that it would abide by the decision of the Court. Directions were given by
the President of the Court fixing times for the lodging of affidavits, and the application
for interim relief was set down for hearing. The claim for interim relief was subsequently
withdrawn by the Western Cape government with the consent of thefirst respondent, and

the matter was dealt with in the ordinary way as an opposed application.

[4] TheWestern Cape government subsequently filed a notice of intention to amend,
in terms of which it extended the challenge to include sections 4 to 13, 16(1)(a) and
93(2). No objection was raised to thisnotice. At the commencement of the hearing, Mr
Heunis, who, together with Mr Schippers, appeared on behalf of the Western Cape
government, sought to extend the challenge further to include sections 18(4), 29(1), 30(5)
and 36 to 39. Mr Trengove, who, together with Mr Chaskalson, appeared on behalf of

the national government, did not object to thisamendment either. Inthese circumstances,

The Structures Act defines the Minister as “the national Minister responsible for local government”. At
present thisis the Minister for Provincial and Local Government, who will be referred to hereinafter as
“the Minister”.
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the amendments must be allowed.

[5] The KwaZulu-Natal government instituted its proceedings by way of notice of
motion during May 1999. It sought an order declaring sections 4, 5, 7 to 11, 13, 20,
24(1), 32, 33 and 93(2) of the Structures Act to be inconsistent with the Constitution and
also that its application be consolidated with or heard simultaneously with the Western
Cape application. The President of the Republic of South Africa, the Minister for
Provincial Affairsand Constitutional Devel opment and the Demarcation Board werecited

asthe first, second and third respondents respectively.

[6] As the disputes involved in these cases raise similar issues concerning the
constitutionality of the provisions of the Structures Act, the President of the Court issued
directions that the cases be heard together. It will be convenient also to consider them

together in this judgment.

[7]  In this judgment, the applicants will be referred to as the Western Cape or
KwaZulu-Natal, asthe case may be, or jointly asthe provinces. The respondentswill be
referred to as the national government (since the Demarcation Board did not oppose the

application).

[8]  Sincethese cases were argued, the Cape of Good Hope High Court has handed
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down ajudgment in which it dealswith some of theissues which were argued beforethis
Court.® | have considered that judgment. Aswill appear from this judgment, | do not

agree with some of the conclusions reached by that Court.

JURISDICTION

[9]  Inapproaching this Court directly, the provinces asserted jurisdiction in terms of
section 167(4)(a) of the Constitution, alleging that each matter “concerns a dispute
between organs of state in the national and provincial sphere of government relating to
the constitutional status, powers or functions of organs of state in the national and
provincia sphere”’. In the aternative, KwaZulu-Natal asserted jurisdiction in terms of
section 167(6)(a) read with Rule 17 of this Court which amongst other things allows a
party to approach this Court directly when theinterests of justice so require. The national

government neither challenged nor conceded jurisdiction on the bases asserted.

[10] Jurisdiction in terms of section 167(4)(a) raises a number of questions including:
first, what characterises the dispute envisaged in the section? Is it the identity of the

partiesto the dispute, or the subject matter of the dispute; second, isthe dispute envisaged

Cape Metropolitan Council v Minister for Provincial Affairs and Constitutional Development and
Another, Cape of Good Hope High Court, Case No 1128/99, 22 September 1999, as yet unreported (“the
CHC judgment”).
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in the section the same dispute as contemplated in section 41(3) of the Constitution;*
third, if the present dispute falls within the purview of section 41(3), was there
compliancewith that section? The present di spute concernsthe constitutionality of certain
provisions of the Structures Act. The constitutionality of these provisions could have
been raised by any interested person in the High Court. Indeed, the Cape Metropolitan
Council chalenged some of these provisions in the Cape of Good Hope High Court.
Does the fact that the challenge to the validity of the Structures Act was brought in the
present cases by the provincial governments and not a municipal government mean that
only this Court has jurisdiction to decide them? In addition, in the papers of the Western
Cape application, the national government has disputed the assertion that there was
compliance with section 41(3). These questions were not argued, understandably so,
because the right of the partiesto come directly to this Court was not put inissue. It was
accepted by all the parties that these cases raised important constitutional issues which
called for decision by this Court, and that even if section 167(4)(a) is not applicable, the
cases should be dealt with by way of direct accessin terms of Rule 17. For the reasons
set out below, | am satisfied that thisis so, and that these applications should be decided

by this Court.

[11] Theissuesraised hereareof considerablenational importance. Thedisputerelates

4 Section 41(3) reads as follows:
“An organ of state involved in an intergovernmental dispute must make every reasonable effort
to settlethe dispute by means of mechanismsand procedures provided for that purpose, and must
exhaust al other remedies before it approaches a court to resolve the dispute.”
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to the authority to establish municipalities and their internal structuresin all provinces.
In terms of the Structures Act, the local government elections must be held no later than
1 November 2000. Prior to that date a considerable amount of preparatory work must be
undertaken, including the demarcation of boundaries and the establishment of
municipalities. Theissuesraised in these cases are real and not abstract. They need to
be resolved as a matter of urgency. Theissues here relate to constitutional interpretation
and involve no dispute of fact. In these circumstances any delay in resolving the present
dispute is likely to prejudice the public interest and disrupt the local government
elections. The interests of justice, therefore, require that leave to come directly to this

Court be granted.

THE CONTROLLING PROVISONSOF THE CONSTITUTION

[12] Chapter 7 of the Constitution dealswith local government. It makes provisionfor
the establishment of municipalities“for the whole of the territory of the Republic”.> The
objects of local government are, amongst other things, “to provide democratic and
accountable government for local communities’;® “to ensure the provision of servicesto

communities in a sustainable manner”;” and “to promote social and economic

° Section 151(1).
6 Section 152(1)(a).

Section 152(1)(b).



NGCOBO J

development” .2 The executive and legislative authority of municipalitiesto governlocal
government affairsof their communiti esare subject to national and provincial legisiation.’
However, “[t]he national or aprovincia government may not compromise or impede” the
ability or right of the municipalitiesto exercisetheir powers or perform their functions.*®
The national and provincia governments are moreover required to “support and
strengthen the capacity of municipalities to manage their own affairs, to exercise their

powers and to perform their functions” .

[13] Section 155 deals with the establishment of municipalities.”? It makes provision
for three different categories of municipality, namely, category A, self-standing
municipalities, category B, municipalitiesthat form part of acomprehensive co-ordinating
structure, and category C, municipalities that perform co-ordinating functions.®* In
addition, it also makes provision for national legislation to define different types of
municipality that may be established within each such category.** It setsout aschemefor

the alocation of powers and functions between the national government, provincial

8 Section 152(1)(c).
o Sections 151(2) and 151(3).

10 Section 151(4).

n Section 154(1).

12 Section 155 is quoted in full below at para 35.

13 Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Amended Text of the
Constitution of the Republic of South Africa, 1996 1997 (2) SA 97 (CC); 1997 (1) BCLR 1 (CC) at para
77. See a'so section 155(1).

14 Section 155(2).
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government and the Demarcation Board inrel ation to the establishment of municipalities.
In terms of this scheme: (a) national legislation must establish criteria for determining
which category of municipality should be established in a particular area,™® must define
the types of municipality that may be established within each such category,*® must
establish criteria and procedures for the determination of municipal boundaries by an
independent authority (which isthe Demarcation Board),'” and must make provision for
the division of powersand functions between municipalitieswith shared powers;*® (b) the
Demarcation Board must determine the municipal boundaries in accordance with the
criteria and procedures established by such national legislation;* and (c) provincial
legislation must determine which types of municipality should be established in its
province.® In addition, provincial governments “must establish municipalities’ in their
provinces*in amanner consi stent with the legidlation enacted in terms of subsections (2)

and (3)" of section 155.

[14] In terms of section 156, municipalities have executive authority in respect of

1 Section 155(3)(a).
16 Section 155(2).
o Section 155(3)(b).
18 Section 155(3)(c).
9 Section 155(3)(b).
20 Section 155(5).

21 Section 155(6).
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matters listed in part B of Schedule 4 and part B of Schedule 5 and “any other matter
assigned to [them] by national or provincial legidation”.?? They are empowered to make
“by-laws for the effective administration of the matters” which they have the right to
administer. However, subject to section 151(4), a by-law which is in conflict with

national or provincial legislation isinvalid.?®

[15] The remaining provisions deal with the composition and election of municipa
councils,®* membership of municipal councils,” their term of office,® and internal
procedures.?” Municipal councils may elect an executive committee or other committee,
but this power is subject to national legisation.?® National legislation may provide
criteriafor determining the size of amunicipality, whether municipal councils may elect
an executive committee or any other committee, and the size of an executive committee
or any other committee of a municipal council.® Municipal councils have the power to
make by-laws which prescribe rules and orders for their internal arrangements, business

and proceedings, and the establishment, composition, procedures, powers and functions

22 Sections 156(1).

23 Sections 156(2) and (3).
24 Section 157.

2 Section 158.

2 Section 159.

2t Section 160.

28 Section 160(1)(c).

29 Section 160(5).
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of their committees.® Finally, in terms of section 164 national or provincia legislation

may deal with any matter relating to local government not dealt with in the Constitution.®

THE LOCAL GOVERNMENT: MUNICIPAL STRUCTURESACT

[16] The Structures Act represents the final phase in the long and extremely complex
process of transforming racially determined local government into democratically
determined local government. The process had its genesis in the Local Government
Transition Act, 209 of 1993 (“the Transition Act”). This statute envisaged three phases
for thetransition.* It commenced with the pre-interim phase, which ran from 2 February
1994 until the first democratic local government elections;® the interim phase, which
commenced with thefirst democratic local government el ections, and which will run until
“the implementation of final arrangements to be enacted by a competent legidative

authority”; and the final phase, which will commence with the implementation of the

0 Section 160(6).

3 Section 164 is quoted in full below at para 27.
% African National Congress and Another v Minister of Local Government and Housing, KwaZulu-Natal,
and Others 1998 (3) SA 1 (CC); 1998 (4) BCLR 399 (CC) at para 6; also Executive Council, Western
Cape Legidature, and Others v President of the Republic of South Africa and Others 1995 (4) SA 877
(CC); 1995 (10) BCLR 1289 (CC) per Kriegler Jat para 178.

3 Local government electionswere held for al municipalitiesin South Africabetween November 1996 and
May 1997. The "pre-interim phase” of local government transition is defined in section 1 of the
Transition Act as meaning "the period commencing on the date of commencement of this Act and ending
with the commencement of the interim phase’. "Interim phase" is defined as meaning "the period
commencing on the day after electionsare held for transitional councils as contemplated in section 9 and
ending with theimplementation of final arrangementsto be enacted by acompetent legidlative authority."
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provisions of the Structures Act.

[17] Mr Olver, the Deputy Director General for Local Government, who deposed tothe
answering affidavit on behalf of the national government in both applications, dealswith
the history of local government which, like so much of our history, was characterised by
racial discrimination and segregation.** Those divisions have left deep scars on our
society, and as Mr Olver points out, vast disparities still exist in different local
government areasin relation to serviceinfrastructure, tax basesand institutional capacity.

That was not and could not be disputed by the provinces.

[18] Thishistory isreferredtointhe preambleto the Structures Act, whichrecordsthat:

“. .. past policies have bequeathed a legacy of massive poverty, gross inequalities in
municipal services, and disrupted spatial, social and economic environmentsin which our

people continueto liveand work . . . ”

[19] The preamble then goes on to set out avision for local government:

“. .. inwhich municipalities fulfil their constitutional obligations to ensure sustainable,
effective and efficient municipa services, promote sociad and economic devel opment,

[and] encourage a safe and healthy environment . . .”

[20] The Structures Act provides a detailed framework for the fina phase of the

3 See below at para 44.
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transition to democratic local government, which, according to the preamble, is “to be
transformed in line with the vision of democratic and developmental local government”.
Mr Olver explainswhy the various provisions of the Structures Act are considered by the
government to be the best way of dealing with this. That, however, isnot an issue before
this Court. The means chosen must be consistent with the requirements of the
Congtitution. If they are, they arevalid. If they are not, they areinvalid, even if they are

an effective way of dealing with the problems that exist.

[21] Broadly speaking, the Structures Act deals with the definition and creation of
municipalities. It establishes the criteria for determining the different categories of
municipality;* assigns the application of these criteria;® defines the types of
municipalities that may be established within the different categories of municipality;*’
provides guidelines for selecting types of municipalities;® makes provision for the
establishment of municipalities;*® makes provision for interna structures of

municipalities, including various committees that may be established;*® sets out the

% Chapter 1, part 1

36 Chapter 1, part 1.

37 Chapter 1, part 2.

3 Chapter 2.

% Chapter 2.
Chapters 3 and 4.
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functionsand powers of municipalities;* and deal swith other miscellaneous matterssuch

astransitional arrangements and regulations.*

THE CONSTITUTIONAL CHALLENGE

[22] The constitutional challenges can be divided into two main groups. First, it was
contended that the provisions of the Structures Act encroach on the powers of the
provinces. This challenge concerned in particular the provincial power to establish
municipalitiesin terms of section 155(6) of the Constitution. Second, it was contended
that the Structures Act encroaches on the constitutional powers of municipalities. This
challenge related in particular to a municipal council’s power to elect executive
committees or other committeesin violation of section 160(1)(c) of the Constitution and

their power to regulatetheir internal affairsintermsof section 160(6) of the Constitution.

[23] In regard to both these complaints, the nationa government contended that
although the Constitution allocates powers to provinces and municipalitiesin Chapter 7,
it does not deprive Parliament of legislating in relation to the same matters. The broad
contention advanced by the national government wasthat, in terms of section 44(1)(a)(ii)

of the Constitution, Parliament has legidative capacity in all fields other than the

4 Chapter 5.

42 Chapter 6.

14
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exclusive powers referred to in Schedule 5. The powers vested in the provinces and
municipalitiesin Chapter 7 of the Constitution are accordingly concurrent with those of
the national government, so it was argued. This broad contention shall be considered

before | turn to the specific challenges themselves.

THE CONCURRENCY ARGUMENT

[24] Inorder to set the stage on which the constitutional challengeswill be considered,
it is necessary first to consider the contention by the national government that in terms
of section 44(1)(a)(ii) it has, except for matters falling within Schedule 5, concurrent

powers with the provinces and municipalities.

[25] The legidative power vested in Parliament by section 44(1)(a)(ii) “to pass
legislation with regard to any matter . . . excluding, subject to subsection (2), a matter
within afunctional arealisted in Schedule 5" must be exercised, in terms of subsection
(4), “in accordance with, and within the limits of, the Constitution”. Thus, where on a
proper construction of the Constitution such limits exist, they constrain the residua

power of Parliament.

[26] There are a number of such constraints in the Constitution. The most obvious

example is the power to pass or amend a provincial constitution which, on a proper

15
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construction of section 104(1) of the Constitution, is clearly an exclusive provincial
competence. Other provisions of the Constitution also place constraints on the powers
of Parliament. A few examplesare: the provisionsof Chapter 2, the“ manner and form”
procedures prescribed by the Constitution for the passing of legislation,* the
entrenchment of the judicial power in the courts by Chapter 8, the protection given to
state institutions protecting democracy by Chapter 9, legidation sanctioning the
withdrawal of money from aprovincial revenue fund which, apart from the provisions of
the Constitution, is an exclusive provincia competence,” and the fiscal powers of
provinces and municipalities which in terms of Chapter 13 are subject to regulation, but

not repeal, by Parliament.

[27] The question then is whether, on a proper construction of Chapter 7 of the
Constitution dealing with local government, the provinces are correct in contending that
there are certain constraints upon Parliament’s powers. If regard is had to the plan for
local government set out in Chapter 7, we see that there is indeed a comprehensive
scheme set out in the Chapter for the alocation of powers between the national,
provincial and local levels of government. That is apparent not only from the way the

Chapter is drafted, with the allocation of specific powers and functions to different

a3 The Bill of Rights.

Sections 73 to 77 and the constraints this places on the power of Parliament to delegate its legidative
powers; seein this regard the decision in the Executive Council, Western Cape Case, above n 32.

45 Section 226(2).
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spheres of government, but also from the provisions of section 164 that:

“Any matter concerning local government not dealt with in the Constitution may be
prescribed by national legidation or by provincia legidation within the framework of
national legidation.”

[28] The submission that Parliament has concurrent power with the other spheres of
government in respect of all powers vested in such spheres by Chapter 7 isinconsistent
with the language of the provisions of Chapter 7 itself, and cannot be reconciled with the
terms of section 164. If Parliament indeed had full residual power in respect of all
matters referred to in Chapter 7, there would have been no need for the reference in
section 164 to “any matter not dealt with in the Constitution”. The only explanation that
Mr Trengove could offer for this conundrum was that the provision was necessary
because national legislation includes subordinate legislation. But thisis no answer. If
subordinate |egisl ation was contempl ated one would expect that to have been referred to
specificaly. Inany event, if Parliament hasresidual powersin respect of al matters dealt
with in Chapter 7, that would include the power to pass laws dealing with such matters
and to sanction the making of subordinate legislation if that should be necessary. The
power to sanction subordinatelegislationisan incident of the legidlative power, and does
not require a provision such as section 164. |t is necessary, therefore, to consider the
allocation of powers made in Chapter 7 and to decide whether, on a proper construction
of each of those provisions, they constrain Parliament in the manner contended for by the

provinces.

17
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[29] Municipalitieshavethefiscal and budgetary powersvested inthem by Chapter 13
of the Constitution, and a general power to “govern” local government affairs. This
general power is “subject to national and provincia legislation”.* The powers and
functions of municipalities are set out in section 156 but it is clear from sections 155(7)
and 151(3) that these powers are subject to supervison by national and provincia
governments, and that national and provincial legislation has precedence over municipal
legislation. The powersof municipalitiesmust, however, berespected by the national and
provincial governments which may not use their powers to “compromise or impede a
municipality’ s ability or right to exercise its powers or performitsfunctions’ (emphasis
supplied).*” Thereisaso aduty on national and provincial governments “by legislative
and other measures’ to support and strengthen the capacity of municipalities to manage
their own affairs® and an obligation imposed by section 41(1)(g) of the Constitution on
all spheres of government to “exercise their powers and perform their functions in a
manner that does not encroach on the geographical, functional or institutional integrity
of government in another sphere”. The Constitution therefore protects the role of local
government, and places certain constraints upon the powers of Parliament to interfere
withlocal government decisions. Itisneither necessary nor desirableto attempt to define

these constraintsin any detail. It is sufficient to say that the constraints exist, and if an

46 Section 151(3).
a7 Section 151(4).
8 Section 154(1).
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Act of Parliament isinconsi stent with such constraintsit would to that extent beinvalid.*

[30] Chapter 7 of the Constitution also allocates powers and functions to national and
provincial governments in relation to the establishment and supervision of loca
governments. These provisions also place constraints upon the power that Parliament
has under section 44. For example, the provision of section 155(5) that “[p]rovincial
legislation must determine the different types of municipality to be established in the
province” is the alocation of a specific power to the provincial level of government.
National legid ation inconsistent with such provisionswould a so beinconsistent with the

Constitution and to that extent invalid.

[31] Itisinthiscontext that the various arguments put forward by the provinces have

to be considered.

DISCUSS ON OF THE CHALLENGES

[32] Itwill beconvenient to consider the constitutional challengesto the Structures Act

under the following headings: (a) establishment powers; (b) encroachment on municipal

powers; (c) challenge to Chapter 4 and related provisions; and (€) supremacy clause.

49 Section 2 of the Constitution.
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A. ESTABLISHMENT POWERS

[33] Under thisheading | consider the constitutional validity of sections4, 5, 6(2), 11,

12 and 13.

Sections4 and 5

[34] Sections4 and 5 of the Structures Act provide:

“Application of criteria

4. (1) The Minister must apply the criteria set out in section 2 and determine
whether an area in terms of the criteria must have a single category A
municipality or whether it must have municipalities of both category C

and category B.
2 The Minister may determine that an area must have a category A
municipality only after consultation with the MEC for local government
in the province concerned, the Demarcation Board, SALGA and

organised local government in the province.

Declaration of metropolitan areas

5. (D) If the Minister determines that an area must have a single category A
municipality, the Minister, by notice in the Government Gazette, must
declare that area as a metropolitan area.

2 When declaring an area as a metropolitan area the Minister designates
the area by identifying the nodal points of the area but must leave the

determination of the outer boundaries to the Demarcation Board.”

20
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[35] Theprincipa issuefor determinationinthisregard isthe location of the power to
apply the criteriafor determining the categories of municipality. The relevant provision
of the Constitution is section 155, which deals with the establishment of municipalities.

That section provides:

“Establishment of Municipalities
155. (1) There are the following categories of municipality:

@ Category A: A municipdity that has exclusive municipa
executive and legidative authority in its area.

(b) Category B: A municipality that sharesmunicipal executiveand
legidative authority in its area with a category C municipality
within whose area it falls.

(© Category C: A municipality that has municipa executive and
legidative authority in an area that includes more than one
municipality.

2 Nationa legidation must define the different types of municipality that
may be established within each category.
3 National legidation must -

@ establish the criteriafor determining when an area should have
a single category A municipaity or when it should have
municipalities of both category B and category C;

(b) establish criteria and procedures for the determination of
municipal boundaries by an independent authority; and

© subject to section 229, make provision for an appropriate
division of powers and functions between municipalities when
an area has municipalities of both category B and category C.
A divison of powers and functions between a category B
municipality and a category C municipality may differ from the
divison of powers and functions between another category B

municipality and that category C municipality.

21
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4 The legidation referred to in subsection (3) must take into account the
need to provide municipal services in an equitable and sustainable
manner.
(5) Provincia legidation must determine the different types of municipality
to be established in the province.
(6) Each provincia government must establish municipditiesinitsprovince
in a manner consistent with the legidation enacted in terms of
subsections (2) and (3) and, by legidative or other measures, must -
@ provide for the monitoring and support of local government in
the province; and

(b) promotethe development of local government capacity to enable
municipalities to perform their functions and manage their own
affairs.

(6A)....

(7) The national government, subject to section 44, and the provincial
governments have the legidative and executive authority to see to the
effective performance by municipalities of their functions in respect of
matters listed in Schedules 4 and 5, by regulating the exercise by
municipalities of their executive authority referred to in section 156(1).”

[36] Mr Dickson, who, together with Ms Gabriel, appeared for KwaZulu-Natal, led the
attack in this regard. He argued in support of the contention made in the founding
affidavit that the power to apply the criteria vested exclusively in the provincia
governments. This power, he maintained, is contained in section 155(6) which givesthe
provincial governments the power to “establish” municipalities. He submitted that the
power to establish municipalities encompasses the application of the criteria. In the
course of oral argument, however, he made two concessions: first, that the power is not

expressly provided for, although he nevertheless maintained that it arises by implication;
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and second, that the power comprehended in section 155(6) is an executive power.

[37] Inits founding affidavit, a similar contention was made by the Western Cape,
which also contended that section 5 of the Structures Act was inconsistent with section
155(3)(b) of the Constitution. This section requires municipal boundaries to be
determined by an independent authority and so, it was contended, the empowerment of
the national government to apply the criteria to determine which “areas’ should have
category A municipalities has the effect of usurping afunction of the demarcation of the
municipal boundaries by the Demarcation Board. In its argument the Western Cape
supported both contentions, submitting in respect of the second contention that the
identification of nodal pointsof an areaforms part of the process of demarcation and that
the criteria contained in section 2 of the Structures Act should accordingly be applied by

the Demarcation Board and not the Minister.

[38] Mr Trengove contended that the Constitution issilent on wherethe power to apply
the criteriaresides. Thisbeing the case, he submitted, the matter fallsto be governed by

section 164 of the Constitution.>

[39] The contention by KwaZulu-Natal is premised on the proposition that section

155(6) confers legislative power on the provinces to establish municipalities. This

50 Section 164 is quoted in full above at para 27.
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contention cannot be upheld. Whenever the framers of the Constitution intended to
confer legislative powers, they said so expressly. Chapter 7 of the Constitution follows
thispattern. Althoughthewords* national government” and “ provincial government” are
used loosely in Chapter 7 to refer both to the legislature and to the executive,™ when a
legislative power is contemplated, then consistently with the pattern of the Constitution,
itisexpressly stated. Thus, section 154(1) refersto “by legidative and other measures’;
154(2), “national or provincial legislation”; 155(1), “ executive and legidative authority”;
155(2), “national legidlation”; 155(3) and (4), “national legidation”; 155(5), “provincial
legislation”; the second part of 155(6), “by legislative or other measures’; 155(7),
“legidative and executive authority”; 156(3), “national or provincial legislation”;
157(1)(b), “national legidation”; 157(2) and (6), “national legislation”; 158(1)(a),
“national legidlation”; 158(1)(b), “national legislation”; 158(2), “national legidlation”;
159(1) and (2), “national legislation”; 160(1)(c), “national legidation”; 160(5), “ national
legidation”; 160(8)(c), “national legislation”; 161, “provincia legislation within the
framework of national legislation”; and 164, “by national legislation or by provincia

legislation within the framework of national legislation”.

[40] Inmy view, if the framers of the Constitution had intended to confer legidative

powers on the provinces to establish municipalities, they would have said so expressly

>t Thereis areference to the national and provincial governments having the power to deal with particular

matters by “legislative and other measures’ (section 154(1)); “by legidative or other measures’ (the latter
part of section 155(6)); and to them having “the legislative and executive authority” to deal with certain
matters (section 155(7)).
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asthey did in other provisions of the Constitution conferring legislative powers.

[41] Inthe course of hisargument, Mr Dickson conceded that section 155(6) does not
expressly confer the legislative powers contended for. He nevertheless submitted that
that power arose by implication. Having regard to the pattern used in the Constitution in
conferring legidlative power, it would require a clear implication that this was intended.
Such implication does not arise. 1ndeed, there are considerations which militate against

such implication.

[42] First, theinitial part of section 155(6) states that provincial governments “must
establish” municipalities. This is an executive act. It has to be done in a manner
consistent with the national legislation referred to in subsections (2) and (3) of section
155. There is no reference to provincial legislation in this context. This must be
contrasted with the second part of section 155(6), which deals with matters which have
to be carried out by provincial governments by “legislative or other measures’. The
second part of section 155(6), therefore, confers legidlative powers on the provincesin

relation to the matters referred to therein.

[43] Second, the legislative history of section 155(6) refutes any suggestion that it
conferslegislative powers. The unamended text of section 155(2)(a) of the Constitution,

asit was first presented for certification, read as follows:
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“(1) Nationa legidation must determine -
@ the different categories of municipality that may be established;
(b) appropriate fiscal powers and functions for each category; and
(© procedures and criteriafor the demarcation of municipal boundaries by
an independent authority.
2 Provincial government, by legidative or other measures, must -
@ establish municipalities;
(b) provide for the monitoring and support of local government in the
province; and
(© promote the development of local government capacity to perform its

functions and its ability to manage its own affairs.

In the certification proceedings” this Court held that “NT 155(2)(a) . . . afforded
[provincial governments| the legislative competenceto ‘ establish municipalities”. Inits
amended form, section 155(6) now limits the legislative powers of the provincial
governmentsto monitoring and providing support to local government, and promoting the
development of local government. This legislative history supports the conclusion that
section 155(6) intended to confer only executive powers on the provincesin relation to
the establishment of municipalities. It neither conferslegidative power expressly nor by

implication.

[44] The next question for determination is whether the Constitution is silent on the

issue of the application of the criteria, as contended by Mr Trengove. A provisionin a

52 Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the

Republic of South Africa, 1096 1996 (4) SA 744 (CC); 1996 (10) BCLR 1253 (CC) at para 368,
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Constitution must be construed purposively and in the light of the constitutional context
in which it occurs.® Our history, too, may not be ignored in that process. Local
government is the closest government can get to the people. That iswhere the delivery
must be seen to be taking place. The challenge facing the government at the local
government level is profound.>® Our history has produced a rigid pattern of racial
divisionin society. Black residentia areaswere, and still are, characterised by alack of
amenities, physical infrastructure and services. Where these exist, they are of inferior
quality compared to those enjoyed in historically white residential areas.>® Local
government was equally divided along racia lines.® In recognition of this history, the
negotiationsrel ating to thetransformation of |ocal government were conducted separately
from the negotiations regarding the transition of power at the national and provincia
levels.>” These negotiations gave birth to the Local Government Transition Act, 209 of
1993, which was intended to govern the transition of local government from aracialy
determined to ademocratically elected local government.®® Inthe light of this history, it

isunlikely that the question of the application of the criteria, which isfoundational to the

53 Sv Zuma and Others 1995 (2) SA 642 (CC); 1995 (4) BCLR 401 (CC); Sv Makwanyane and Another
1995 (3) SA 391 (CC); 1995 (6) BCLR 665 (CC); Sv Mhlungu and Others 1995 (3) SA 867 (CC); 1995
(7) BCLR 793 (CC).

Fedsure Life Assurance Ltd and Othersv Greater Johannesburg Transitional Metropolitan Council and
Others 1999 (1) SA 374 (CC); 1998 (12) BCLR 1458 (CC) at para 2.

%5 See in this regard the comments of this Court in Fedsure Life Assurance, above n 54, at para 2, and

Pretoria City Council v Walker 1998 (2) SA 363 (CC); 1998 (3) BCLR 257 (CC) at para 19.

%6 ANC v Minister of Local Government, above n 32, para 5.

S Executive Council, Western Cape, above n 32, para 181.
%8 See above at para 1.
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establishment of municipalities and the transition to the new order, would have been | eft

unattended.

[45] Withthat prelude, | now turn to consider the argument advanced by Mr Trengove.
In my view, a decision on this issue turns ultimately on the proper construction of
sections 155(3)(a) and (b) read with section 155(6). In order to determine the question
presented here, it is necessary to construe these provisions in the context of the
constitutional scheme of the allocation of powers and functions of the nationa
government, provincial government and the Demarcation Board in relation to the
establishment of municipalities. In thisrespect thereis, in my view, afundamental flaw
in the line of reasoning pursued both by counsel for KwaZulu-Natal and the national
government, as neither takes sufficient account of the fact that the provisions of section

155(3)(a@) must be read together with subsection (3)(b).

[46] Theschemeof theallocation of powersand functionswhich emergesfrom section
155 of the Constitution isthe following: (a) therole of the national government islimited
to establishing criteriafor determining different categories of municipality,> establishing
criteriaand procedures for determining municipal boundaries,® defining different types

of municipalities that may be established within each category,® and making provision

> Section 155(3)(a).
60 Section 155(3)(b).
61 Section 155(2).
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for how powers and functions are to be divided between municipalities with shared
powers;®? (b) the power to determine municipal boundaries vests solely in the
Demarcation Board;*® and (c) the role of the provincia government is limited to
determining the types of municipalitiesthat may be established within the province,* and
establishing municipalities“in amanner consistent with the[national] |egislation enacted
in terms of subsections (2) and (3)”.** The question that arises is where the power to
apply the criteria to establish categories of municipality naturally falls in this
constitutional scheme of powers and functions. In my view, the answer to this question

must be sought in the functions required to be performed under this scheme.

[47] Theauthority to determine municipal boundariesvests solely in the Demarcation
Board. Municipal boundariesinclude boundaries of different categories of municipality.
There is nothing in subsection (3)(b) to suggest that the boundaries referred to therein
excludethe boundaries of categoriesof municipality. Indeed, Mr Trengove accepted that
that is so. In fulfilling its constitutional obligation to determine the boundaries of the
categories of municipality, the Demarcation Board must not only apply the criteria for
determining municipal boundaries, but it must, of necessity, apply the criteria for

determining when an area should have a particular category of municipality. Such

62 Section 155(3)(c).
63 Section 155(3)(b).
64 Section 155(5).
65 Section 155(6).
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necessity arises from the fact that, in the context of Chapter 7, the determination of
boundaries cannot take place in isolation; it can only occur in relation to the boundaries
of aspecific category (or categories) of municipality. Without determining the category
of municipality, the determination of the boundaries becomes a meaninglessexercise. In
this constitutional scheme of functions, the task of applying the criteriafor determining
when an area should have a particular category of municipality naturally falls on the
Demarcation Board. In this sense, subsections (3)(a) and (b) must be read together. The
Demarcation Board must determine municipal boundariesin accordance with thecriteria
and the procedure established for that purposein the light of the criteriafor determining

the categories of municipality.

[48] Theview expressed by O’ Regan Jin her judgment restson the premisethat section
155(3)(a) does not expressly say who must apply the criteria. That is so if section
155(3)(a) isviewed inisolation. | do not agree with the conclusion that because section
155(3)(a) doesnot say so expressly, section 164 must, therefore, apply. Section 155(3)(a)
cannot be construed in isolation but must be construed purposively and in the context in
which it occurs. It occursin the context of the scheme of the allocation of powers and
functionsin relation to the establishment of municipalities set out in section 155, and it
Isthat context which must inform its construction. In particular, it must be construed in
the light of section 155(3)(b) and the functions that are required to be performed under

section 155(3)(b). Onceit isaccepted that the Demarcation Board cannot determine the
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boundarieswithout applying the criteriacontemplated in section 155(3)(a) and, therefore,
that the authority to determine boundaries necessarily entails the application of those
criteria, the conclusion that the Demarcation Board is the proper authority under the
Constitution to apply the criteria contemplated in section 155(3)(a) isunavoidable. This
construction of sections 155(3)(a) and (b) accords with the scheme of the allocation of

powers and functions in section 155.

[49] Nordol agreewiththeview that the criteriacontemplated in section 155(3)(a) are
intended only to determine whether acategory A municipality should exist or not and that
they have no application to the determination of when category B or C municipalities
must exist. This construction, in my view, is inconsistent with the plain language of
section 155(3)(a) and the context in which it occurs. Apart from this, the determination
of an area where a category A municipality should exist does not necessarily lead to a
determination of where a category C municipality should be, and how many category B
municipalities should be established within such category C municipaities. The
Demarcation Board still has to determine how many category C municipalities have to
be established, and how many category B municipalities have to be established within
each category C municipality. These are questions that the Demarcation Board has to
determine by applying the criteria specified in the Demarcation Act read with the
Structures Act. It is only by applying these criteria that the Demarcation Board can

determine the relevant areas, and in practice, these questions are answered in the process
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of, and are inextricably linked to, a decision as to where the outer boundaries should be
of the category C municipalities and the category B municipalities within them. If the
Demarcation Board does not have the authority to apply the criteria for determining
where the category A municipalities must be, it must follow that it has no authority to
apply the criteria to determine where the category C municipalities must be and where

the various category B municipalities must be.

[50] The purpose of section 155(3)(b) may well have been to guard against political
interference in the process of creating new municipalities, and to this extent the function

of determining municipal boundariesis entrusted to an independent authority.

[51] Fixingnodal pointsmay have profound political implications, asit may determine
that there will or will not be metropolitan councilsin particular parts of the country. This
would have afar greater effect than the setting of boundaries of the category A, B and C
municipalitiesthus determined. However, the question before usisnot what the political
effect of national government applying thecriteriais, but who, upon aproper construction

of sections 155(3)(a) and (b), has the constitutional authority to apply the criteria.

[52] Inthescheme of theallocation of powersrelating to the structure, functioning and
establishment of municipalities, the obligation to determinemunicipal boundariesimplies

morethan just drawing the linewhere the boundaries should be. The Demarcation Board
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can only determine boundariesif it knowswhat it is determining boundariesfor. It must
have a category of municipality in mind. The criteriarequired by the Constitution must
therefore enable it to determine this threshold question. If section 155(3)(b) isread with
section 155(3)(a) there must accordingly be “criteria’ and “procedures’ sufficient to
enable the Demarcation Board to carry out its duties without any further legislation or
executive action from the national or provincial levels of government. It isan accepted
principle of interpretation that where two subsections deal with the same subject matter
these are usually read together.®® Thisrule of construction is applicablein constitutional
interpretation. It is consistent with a purposive interpretation of the Constitution. Itis
also significant that in terms of section 155(6), municipalities have to be established in
amanner consistent with the legislation enacted in terms of sections 155(2) and (3). The
provision does not say that the establishment must be consistent with the legislation
enacted in terms of sections 155(2) and (3) and national legislation. This seemsto meto
contemplate that the criteria and procedures prescribed by national legislation in terms
of sections 155(2) and (3) for determining categories and determining boundaries will
indeed be sufficient to enable the Demarcation Board to carry out its boundary

determining obligation.

[53] Thereisno need for the criteriato be self-executing. It issufficient if the criteria

can be applied by the Demarcation Board to determine where the different categories of

66 Azizv Divisional Council, Cape and Another 1962 (4) SA 719 (A) at 726E; Sv Yolelo 1981 (1) SA 1002
(A) at 1011A-B.
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municipality should be. If the criteria are not sufficient for this purpose the legislation
would be inconsistent with the Constitution. That is not the position in the present case.
If section 2 of the Structures Act isread with section 25 of the Demarcation Act thereare
criteria sufficient to enable the Demarcation Board to make the various decisions that
have to be made. It can do so by applying the criteriaafter hearing al interested parties.
That is consistent with democracy and accords with the scheme of the Constitution,

which requires an independent body to determine the boundaries of municipalities.

[54] The Constitution requires that there be three categories of municipality. That is
not a legisative choice. What is left for legislation is the setting of criteria for
determining where there should be category A, B and C municipalities. Legislation
which does not prescribe criteria for determining when and where there should be
different categories would be unconstitutional. The Constitution does not require there
to bewards. That isalegidative choice. If that choiceis made, then legally there must
be category A, B and C municipalities and the electoral system must make provision for
wards. The matter is then referred to an independent authority/authorities. The
independent authority has to determine the boundaries of the different categories of
municipality in accordance with criteria and procedures determined by nationa
legislation. That is aso how the independent authority must determine the boundaries
of the wards. There seems to be no difference. In my view, the Minister could not be

empowered to fix nodal points for each of the wards as this would have adverse
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implications for democracy. The criteria must be applied by the independent authority
in accordance with the prescribed procedures. Once thisis accepted, thereis no reason
why the same should not apply to the application of the criteriato decide where different

categories of municipality must be.

[55] | conclude therefore that the scheme for the allocation of powers relating to the
structure, functioning and establishment of municipalities contemplates that the
Demarcation Board should determine the boundaries in accordance with the criteriaand
procedures prescribed by thelegislation contemplated by sections 155(2) and (3) and that
it should be able to do so without being constrained in any way by the nationa or
provincial governments. The argument that the Constitution is silent on the application

of the criteria must therefore fail.

[56] Itisinthiscontext that section 155(6) must be interpreted. Seen in this context,
it meansthat the provincial government must establish municipalitiesin accordance with
the boundaries as determined by the Demarcation Board. The establishment powers of
the provincial governments entail nothing more than the power to set up municipalities
under the existing legislation. They do not comprehend the power to apply the criteria
for determining when an areashould haveaparticul ar category of municipality. Nor does

the Constitution authorise the national government to apply the criteria.
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[57] National legidlation is confined to setting criteria for determining categories and
criteriaand proceduresfor the determining of boundaries. Itisnot specifically authorised
to do more than this. If it was contemplated that national legislation could, in addition
to setting criteriafor categories, also determine who should apply the criteria, onewould
have expected this to have been said explicitly. Having regard to the careful allocation

of powersin section 155, the omission is not without significance.

[58] It cannot be suggested that section 5 is severable from section 4. Section 5 dedls
with the declaration of category A municipalities after the Minister has applied the
criteria in terms of section 4 of the Structures Act. When declaring an area as a
metropolitan area, the Minister isrequired to identify the “nodal pointsof thearea”. The
expression “nodal points’ is not defined and it is difficult to discern exactly what it
means. The Cape of Good Hope High Court suggested in its judgment that it has its
ordinary meaning of “central point”.®” Another possible meaning of “nodal points” isthe
meaning given by the Oxford English Dictionary® which defines a“nodal point” as“a
stopping- or starting-point; a centre of convergence or divergence; a point constituting a
node of any kind”. Itisnot necessary here to decide the exact meaning of “nodal points’.
What is important for the purposes of the present case is the fact that the Minister is

empowered to fix more than one point, and that the fixing of the points determines

CHC judgment, above n 3, at para4l.

68 2 ed, Clarendon Press, Oxford, 1989.
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whether there will be category A municipalities or not. In addition, this has a materia
impact on where the boundaries of category A municipalitieswill be. This, in my view,
interfereswith the function of the Demarcation Board to determine municipal boundaries.
In any event, the declaration of an area as a metropolitan areais part of the application

of thecriteria. Section 5 of the Structures Actsistherefore not severable from section 4.

[59] It followsthat, in purporting to authorise the Minister to apply the criteria set out
in section 2 of the Structures Act, sections 4 and 5 have fallen foul of the provisions of

the Constitution. For that reason they are invalid.

Section 6

[60] As indicated previously,”® section 155(1) of the Constitution specifies three
categories of municipality: category A municipalities, which have exclusive municipal
executive and legislative authority in their areas; category B municipalities, which share
municipal executiveand legidativeauthority intheir areaswith category C municipalities
within whose area they fall; and category C municipalities for areas that include more

than one municipality.

[61] Section 6 of the Structures Act provides:

“(1) If apart of an areathat in terms of section 3 must have municipalities of both

69 Para 13.
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category C and category B, is declared in terms of subsection (2) as a district
management area, that part does not have a category B municipality.

2 The Minister, on the recommendation of the Demarcation Board and after
consulting the MEC for local government in the province concerned, may declare
a part of an areathat must have municipalities of both category C and category
B asadistrict management areaif the establishment of acategory B municipality
inthat part of the areawill not be conducive to fulfilment of the objectives set out

in section 24 of the Demarcation Act.

[62] Section 6(3) of the Structures Act makes provision for the manner in which the
declaration of a district management area may be withdrawn and the consequences

attaching to such withdrawal.

[63] The Western Cape raised two objections to the constitutionality of section 6(2).
First, no provision is made within the categories of municipality recognised by section
155 of the Constitution for a district management area. The Constitution permits only
three categories of municipality, and a district management areais afourth category, so
it was argued. Second, the authority vested in the Minister to determine whether or not
there should be a district management area within a category C municipality is

inconsistent with the power of provinces to “establish” municipalities.

[64] As indicated above,” the function of the Demarcation Board includes the

0 Para47.
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determination of the boundaries of the categories of municipality. Section 6 deals with
a situation where, having regard to the demarcation criteria set out in section 24 of the
the Demarcation Act,” an areawhichiswithinacategory C municipality isnot conducive
to the establishment of a category B municipality. In such an event, the Demarcation
Board must recommend to the Minister that it is not conducive to establish a category B
municipality in that particular area. In terms of section 6(2) of the Structures Act, the
Minister, on the recommendation of the Demarcation Board and after consultation with

the MEC,” may declare such an area a district management area.

[65] The answer to the first objection is that a district management areais neither a
category nor atype of municipality. Itisageographical areathat isgoverned by only one
municipality. What section 155(1) requiresis that a category C municipality should be
amunicipality in an area that includes more than one municipality. It does not require
that there be category B municipalitiesfor the whole of such area; nor doesit require the
category C municipality to share any or al of its functions with a category B
municipality. Thisisto be contrasted with the position of a category B municipality,
which is obliged to share municipal executive and legidlative authority initsareawith a

category C municipality.

n The criteria are set out in sections 24 and 25 of the Demarcation Act.

2 The Structures Act defines the MEC as*the member of the Executive Council of a province responsible

for local government in the province”. This person will be referred to in this judgment as “the MEC”.
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[66] A district management areaisnot aseparate municipality, but ispart of thedistrict
municipality by which it is governed. It is, therefore, also not a fourth category of
municipality. A district municipality, as defined in section 1 of the Structures Act, isa
category C municipality, as described in section 155(1)(c) of the Constitution, and has
only to include more than one municipality withinitsarea. No morethan that isrequired

by the Constitution. The first objection is, therefore, without merit.

[67] The second objection is premised on the proposition that the provinces have
legislative powers to establish municipalities. This proposition has already been

rejected.”

[68] In my view, the problem with section 6(2) lies elsewhere. Upon a proper
construction, it gives the Minister a discretion to decide whether to accept the
recommendation of the Demarcation Board in rel ation to where the boundaries should be.
In the exercise of this discretion the Minister may, therefore, reject a boundary
determined by the Demarcation Board. Y et the scheme for the allocation of powers
relating to thestructure, functioning and establishment of municipalitiescontempl atesthat
the Demarcation Board should determine boundaries in accordance with the criteriaand
procedures prescribed by the legislation contemplated in sections 155(2) and (3), and that

it should be able to do this without being constrained in any way by the national or

s Paras 39 to 43.
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provincial governments. If section 6(2) isto have any meaning, it subjects the decision
of the Demarcation Board in relation to the municipal boundaries to the discretion of the
Minister. This, in my view, isimpermissible. To the extent that section 6(2) of the
Structures Act gives the Minister a discretion whether to accept the boundaries
determined by the Demarcation Board in respect of categories of municipality, it is

inconsistent with sections 155(2) and (3) of the Constitution.

Section 11

[69] Section 11 of the Structures Act provides:

“Provincia legidation must determine for each category of municipality the different

types of municipality that may be established in that category in the province.”
It was contended that section 11 is inconsistent with sections 155(5) and (6) of the
Constitution which make provision for provincial legislation to determine “the different
types of municipality to be established in the province’, and to do so “in a manner
consistent with the legidlation enacted” in terms of section 155(2). The only difference
between section 11 of the Structures Act and section 155(5) of the Constitution isthat the
Act refersto the different types of municipality to be established for each category, whilst
the Constitution refers only to the different types of municipality to be established. The
addition of thewords “for each category” in section 11 does not detract in any way from
the powers of the provincia legisature, and counsel were unable to point to any specific

basisfor objection. The Constitution requires the provincial legidation to be consistent
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with the national legislation enacted in terms of section 155(2). According to section
155(3) the national legidlation that isrequired hasto set criteriafor the different types of
municipality that may be established in each category. The Act does this, and as the
sel ection to be made by the provinces must be consistent with such criteria, the provisions
of section 11 are not inconsistent with section 155(5) of the Constitution. Inview of the
express provisions of sections 155(2) and (5) of the Constitution, section 11 may not have
been necessary. But since section 11 accurately reflects the powers of the provincial
legislature to determine the different types of municipality for each category, its

provisions are not inconsistent with the Constitution.”

Sections 12 and 16(1)(a)

[70] Section 12 isaprocedural section that setsout the stepsto be taken in establishing
amunicipality. Section 16 dealswith the amendment of noticesissued intermsof section
12.” The constitutional complaint against section 12 was that the national government
has no constitutional authority to tell the provinces how to set about establishing
municipalities. To do so, the provinces maintained, violates section 155(6) of the

Constitution, which empowers the provinces to establish municipalities.

[71] This challenge is premised on the proposition that section 155(6) of the

& Cf Ex Parte Speaker of the Western Cape Provincial Legislature: Inre Certification of the Constitution

of the Western Cape, 1997 1997 (4) SA 795 (CC); 1997 (9) BCLR 1167 (CC) at paras 21 to 27.

S Although the Western Cape placed only section 16(1)(a) inissue, it is clear that the whole of section 16

(and parts of section 17) islinked to section 12, and that it stands or falls with that section.
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Constitution confersthelegislative power to establish municipalities upon the provinces.
This proposition has already been considered and rejected.” The Constitution confers

only executive powers on the provinces to establish municipalities.

[72] Theexecutive powersof the provincesto establish municipalities must, of course,
be exercised within the framework of legidation. Inrelation to the legisative regulation
of such establishment, the Constitution is silent, and national legislation may prescribe

how this establishment is to be done in terms of section 164 of the Constitution.

[73] Thepower to establish municipalitiesin section 155(6) must be distinguished from
the power to determinethe types of municipality, dealt with in section 155(5). Thelatter
power vests in the provinces. It allows them, prospectively, to determine the types of
municipality that will exist in each of the areas of the province (as divided by the
Demarcation Board) when the municipalities are established. Section 155(6) is
concerned with the actual establishment of the municipalities and confers executive
powers only on the provinces to do so. Section 12 gives effect to section 155(6) and

therefore does not offend the Constitution.

[74] Theonly provision in section 12 which requires separate consideration is section

12(3)(b). Section 12(3) provides that:

6 Paras 39 to 43.
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“(3)  The notice establishing the municipality must specify-
@ the category of municipality that is established;
(b) the type of municipality that is established; . . .”

[75] Aswill become evident when | deal with section 13, section 155(5) confers upon
the provincia government both the legidlative and executive power to establish types of
municipality in the province. Therefore, to the extent that section 12(3)(b) refersto the
type of municipality that is established, it may appear to be dealing with a matter which
falls within the competence of the provinces. In my view, it does not. Section 12(3)
provides a legidative framework within which categories of municipality are to be
established. Thisiswithin the competence of the national government. The reference
to the type of municipality was, in my view, intended to ensure that the notice
establishing a municipality is both coherent and comprehensive.”” Properly construed,
section 12(3)(b) simply requires the provincial government to include in the notice of
establishment the type of municipality that will be operational in the area being
established. This type will have already been determined by the province in terms of
section 155(5), in the exercise of itslegidlative and executive function to decide upon the

type of each municipality to be established.

[76] Section 12isthereforenotinconsi stent with the Constitution and the constitutional

" Compare Certification of the Constitution of the Western Cape, above n 74.
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challenge to it must fail, as must the challenge to section 16(1)(a).

Section 13

[77] Section 13 provides:

“(1) The Minister, by notice in the Government Gazette, may determine guidelines to
assist MECs for loca government to decide which type of municipality would be
appropriate for a particular area.

(2 An MEC for local government must take these guidelines into account when
establishing a municipality in terms of section 12 or changing the type of a municipality
in terms of section 16(1)(a).”

[78] The provinces contended that Parliament has no powers to prescribe to the
provinces guidelineswhich they must take into account in the exercise of their legidative

power to determine the types of municipality that may be established in the provinces.

[79] On its face, the issue raised by the provinces may appear to be insignificant.
However, upon a proper consideration, the issue is not a trivial one. It goes to the
fundamental principle of the alocation of powers between the national government and
the provincial governments. Thisprincipleisentrenched, for instance, insection41(1)(e)
of the Constitution (all spheres of government must respect the constitutional status,
institutions, powers and functions of government in the other spheres); section 41(1)(g)
(spheres of government must exercise their powers and perform their functions in a

manner that does not encroach on the geographical, functional or institutional integrity
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of government in another sphere); and section 44(4) (when exercising its legidative
authority, Parliament must act in accordance with, and within the limits of, the
Constitution). These provisions must be understood in the light of the supremacy of the

Constitution, set out in section 2 of the Constitution, which provides:

“This Constitution is the supreme law of the Republic; law or conduct inconsistent with

itisinvaid. ..

[80] All these provisionsunderscorethe significance of recognising the principle of the
allocation of powers between national government and the provincial governments. The
Constitution therefore sets out limits within which each sphere of government must
exercise its constitutional powers.  Beyond these limits, conduct becomes

unconstitutional. Thisprinciplewasgiven effect to by thisCourt in Fedsurewhen it said:

“It seems central to the conception of our constitutional order that the legidature and
executivein every sphere are constrained by the principlethat they may exercise no power

and perform no function beyond that conferred upon them by law.” "

[81] Limitson the powers and functions on each sphere of government must therefore
be observed. The enquiry, therefore, is whether the impugned provisions deal with a
matter which falls within the powers conferred upon the sphere of government enacting
the challenged provision. If it does not fall within its powers, that sphere of government

has acted outside its powers and the impugned legislation cannot stand. The importance

78 Fedsure Life Assurance, above n 54, at para 58.
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or otherwise of the matter in issue isnot relevant. Itisthe principlethat isrelevant and

which must be given effect to.

[82] Thequestion, therefore, iswhether what section 13 purportsto do fallswithin the
powers conferred upon the national government. Section 155(5) conferson the provinces
the power to determine the different types of municipalities which may be established
within a province. This power must necessarily include the legislative and executive
power to establish the types in the provinces and to determine in which areas the types
areto be established. Section 155(5) must be read with section 155(6), which deals with
the establishment of municipalities. Read together, these two provisions mean that in
relation to the establishment of categories of municipality in the province, the provincial
governments have executive powers only, while in relation to the establishment of the
types of municipalities, provincial governments have both the legidlative and executive

powers.

[83] Section 13 of the Structures Act, in peremptory terms, tellsthe provinces how they
must set about exercising a power in respect of a matter which falls outside the
competence of the national government. It istrue that the MEC isonly required to take
the guidelinesinto account, and is not obliged to implement them. That the MEC, having
taken the guidelines into account, is not obliged to follow them, matters not. Nor isthe

fact that the Minister may decide not to lay down any guidelines, of any moment. What
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mattersis that the national government has legislated on a matter which falls outside of

its competence.

[84] Section 13 deals with a matter which section 155(5) of the Constitution vestsin

provincia legislatures, namely the determination of “the different types of municipality

to be established in the province”. The section is, therefore, inconsistent with section

155(5) of the Constitution.

B. ENCROACHMENT ON MUNICIPAL POWERS

[85] Herel consider the challenge to sections 7 to 10, 20 and 33.” Section 7 defines

79 Sections 7 to 10 provide:

“T. Thedifferent types of municipality that may be established within each category of municipality
are defined in accordance with the following systems of municipal government or combinations
of those systems, as set out in sections 8, 9 and 10:

@ Collectiveexecutivesystemwhich allowsfor the exercise of executiveauthority through
an executive committee in which the executive leadership of the municipality is
collectively vested.

(b) Mayoral executive system which allows for the exercise of executive authority through
an executive mayor in whom the executive leadership of the municipality is vested and
who is assisted by a mayoral committee.

(© Plenary executive system which limits the exercise of executive authority to the
municipal council itself.

(d) Subcouncil participatory system which allows for del egated powers to be exercised by
subcouncils established for parts of the municipality.

(e Ward participatory system which allows for matters of local concern to wards to be
dealt with by committees established for wards.

8. There are the following types of category A municipalities:
@ amunicipality with a collective executive system;
(b) a municipality with a collective executive system combined with a subcouncil
participatory system;
(© amunicipality with a collective executive system combined with award participatory
system;
(d) amunicipality with a collective executive system combined with both a subcouncil and
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award participatory system;

(e amunicipality with amayoral executive system;

® a municipality with a mayora executive system combined with a subcouncil
participatory system;

(9) amunicipality with a mayoral executive system combined with a ward participatory
system; and

(h) amunicipality with amayoral executive system combined with both a subcouncil and

award participatory system.

9. There are the following types of category B municipalities:
@ amunicipality with a collective executive system;
(b) amunicipality with a collective executive system combined with award participatory
system;
(© amunicipality with amayoral executive system;
(d) amunicipality with a mayora executive system combined with a ward participatory
system;
(e amunicipality with a plenary executive system; and
() a municipality with a plenary executive system combined with a ward participatory
system.
10. There are the following types of category C municipalities:
@ amunicipality with a collective executive system;
(b) amunicipality with amayoral executive system; and
(© amunicipality with a plenary executive system.”
Section 20 provides:
“(1) The number of councillors of a municipal council-

2
3

(4)

@ must be determined in accordance with aformuladetermined by the Minister by notice
in the Government Gazette, which formula must be based on the number of voters
registered on that municipality's segment of the national common votersroll;

(b) may not be fewer than three or more than 90 councillors, if it is alocal or district
municipality; and
(© may not be more than 270 councillors, if it is a metropolitan municipality.

Different formulae may be determined in terms of subsection (1)(a) for the different categories

of municipalities.

The MEC for local government in a province may deviate from the number of councillors

determined for a municipality in terms of subsection (1) by-

@ increasing the number of councillors if extreme distances, a lack of effective
communication in the municipality or other exceptional circumstances render it
necessary; or

(b) decreasing the number of councillorsif it is necessary to achieve the most effective size
for-

() active participation by all councillors at council meetings;

(i) good and timely executive and legidative decisions;

(iii) responsiveness and accountability of councillors, taking into account the
possible use of modern communication techniques and facilities; or

(iv) the optimum use of municipal funds for councillor allowances and
administrative support facilities.

A deviation in terms of subsection (3) may be no more than-

@ three of the number determined for the municipality in accordance with the subsection
(D) (a) formula, if 30 or fewer councillors have been determined for the municipality in
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five types of municipality that may be established within each category of municipality.
The types of municipality are defined according to systems of municipal government.
They are the collective executive system, mayoral executive system, plenary executive
system, subcouncil participatory system, and ward participatory system. Sections 8, 9
and 10 set out the different types of municipality that may be established under each of
the three categories of municipality. Except for category C municipalities, which
comprise only the executive systems, the types of municipalities that may be established
in the other categories of municipality comprise combinations of both the executive and
participatory systems. Section 20 deals with the determination of the number of
councillors in a municipa council. Section 33 lays down the criteria for the

establishment of committees by municipalities.

termsof theformula, provided that acouncil of fewer than seven may not be decreased;
or

(b) 10 per cent of the number determined for the municipality in accordance with the
subsection (1)(a) formula, if more than 30 councillors have been determined for the
municipality in terms of the formula

(5) The number of councillors determined for adistrict municipality in terms of subsections (1) to
(4) must be increased by any number of councillors required to give effect to item 15(3) of
Schedule 2.”

Section 33 provides:

“A municipality may establish a committee provided for in this Act if-
@ the municipality is of a type that is empowered in terms of this Act to establish a
committee of the desired kind;

(b) the establishment of the committee is hecessary, taking into account-
Q) the extent of the functions and powers of the municipality;
(i) the need for the delegation of those functions and powers in order to ensure

efficiency and effectivenessin their performance; and
(iii) the financial and administrative resources of the municipality available to
support the proposed committee; and
(© in the case of the establishment of an executive committee, the municipality has more
than nine councillors.”

50



NGCOBO J
Sections 7 to 10 and 33

[86] Theconstitutional challengedirected at sections 7 to 10 isthat they encroach upon
the municipal power to choose whether to have an executive committee, or some other
committee, as set out in the provisions of section 160(1)(c) of the Constitution. The gist
of the argument which counsel presented was this: although section 160(1)(c) of the
Constitution provides that the power to elect committees is “subject to national
legislation”, the national legislation there contemplated is limited to the nationa
legislation provided for in section 160(5)(b). That subsection provides that national
legislation may establish criteriafor determining whether municipal councils may elect
an executive committee, or other committees of amunicipal council. It was argued that
sections 7 to 10 do not constitute criteriaas contemplated by section 160(5)(b), ascriteria

imply an element of choice.

[87] Thefalacy intheargument liesin thefact that it assumesthat national legidation
referred to in section 160(1)(c) is limited to the legislation contemplated in section
160(5)(b). That is not so. Section 160(1)(c) confers this power “subject to national
legislation”.® What this provision conveys is that the right of municipalities to elect

committees will not prevail where thereis national legislation to the contrary.®* Thereis

8 ThisCourt, in Zantsi v Council of Sate, Ciskei, and Others1995 (4) SA 615 (CC); 1995 (10) BCLR 1424

(CC) adopted the meaning given to the phrase “ subject to” in Sv Marwane 1982 (3) SA 717 (A) at 747H -
748A.
8l Zantsi v Council of State, above n 80, at para27; Ynuico Ltd v Minister of Trade and Industry and Others
1996 (3) SA 989 (CC); 1996 (6) BCLR 798 (CC) at para 8.
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nothing either in section 160(1)(c) or elsewhere in the Constitution to suggest such a
limitation. In my view the nationa legislation referred to in section 160(1)(c) must
include any other legislation passed by Parliament in terms of Chapter 7 of the
Constitution. If the source of the power to pass such legidation isthose other provisions
of Chapter 7 of the Constitution, and not section 160(5)(b), the question whether the
legislation is also sanctioned by section 160(5)(b) is not relevant. If the legislation is
within the scope of national |egislation sanctioned by Chapter 7, the municipal power to
elect committees must be exercised subject to that legislation. The provisionsto which
objection is taken are those dealing with typology and they are sanctioned by section
155(2). The municipal power to elect executive or other committees is therefore
subordinate to these provisions and to the provincial power to select types of
municipalities. If thishasthe effect of precluding particular municipalitiesfrom electing
executive or other committees, that results from the provisions of the Constitution itself
and cannot be challenged as being a breach of section 160(5)(b). Onceitisclear that the
first leg of the provinces' contention is flawed, it is not necessary for usto consider the
second leg, that is, whether the typology itself constitutes “criteria’ as contemplated by

section 160(5)(b).

[88] It follows that the challenge to sections 7 to 10 and section 33 must fail.

Section 20
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[89] In terms of section 160(5)(a) of the Constitution, “[n]ational legislation may

provide criteriafor determining . . . the size of aMunicipa Council”.

[90] Sections 20(1) and (2) of the Structures Act provide:

“(1)  Thenumber of councillors of amunicipa council -

@ must be determined in accordance with a formula determined by the
Minister by notice in the Government Gazette, which formula must be
based on the number of voters registered on that municipality’ s segment
of the national common votersroll;

(b) may not be fewer than three or more than 90 councillors, if it isaloca
or district municipality; and

(© may not be more than 270 councillors, if it is a metropolitan
municipality.

2 Different formulae may be determined in terms of subsection (1)(a) for the

different categories of municipaities.”

[91] KwaZulu-Natal has raised two objections to sections 20(1) and (2). The gist of
the first objection is that these provisions do not provide criteria as required by section
160(5)(a) of the Constitution, but instead provide for amandatory formula. Thereisno
merit in this objection. Criteria are standards by which a thing is judged, assessed or

identified.®? Theformulacontemplatedin section 20(1)(a) constitutessuch astandard and

82 The Oxford English Dictionary, above n 68, defines a criterion as. “[d] test, principle, rule, canon, or

standard, by which anything isjudged or estimated” . “ Standard” isinturn defined as. “A rule, principle,
or means of judgement or estimation; acriterion, measure”. The New Shorter Oxford English Dictionary
(4 ed, Clarendon Press, Oxford, 1993) defines “criterion” as: “[&] principle, standard, or test by which
athing isjudged, assessed, or identified”.

A similar meaning has been given to the term by the United States Supreme Court. In Pittston Coal
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is, therefore, a criterion as contemplated in section 160(5)(a) of the Constitution.

[92] The submission that section 20(1)(a) isinvalid because it provides “amandatory
formula’ is equally without merit. It failsto have sufficient regard to the provisions of
section 157 of the Constitution. The composition and election of municipal councilsis
dealt with in section 157 of the Constitution. Section 157(1) anticipates the election of
councillors in accordance with a scheme set out in subsections (2), (3), (4) and (5).

Section 157(2) provides:

“The election of membersto aMunicipa Council asanticipated in subsection (1)(a) must
be in accordance with national legidation, which must prescribe a system -

@ of proportional representation based on that municipality’s segment of
the national common votersroll, and which provides for the election of
members from lists of party candidates drawn up in a party’s order of
preference; or

(b) of proportional representation as described in paragraph (a) combined
with a system of ward representation based on that municipality’s

segment of the national common votersroll.”

[93] Sections 160(5)(a) and 157(2) of the Constitution must be read together. The

formulae in section 20 of the Structures Act are no more than these provisions require.

[94] The second objection was that section 20 is bad because it fails to provide clear

Group et al v Sebben et al 488 US 105 (1988) at 113 the Court adopted a definition of criteria similar to
that in the Oxford English Dictionary, contained in Webster's Ninth New Collegiate Dictionary 307
(1983), and held that criteria “are ‘ standard[s] on which ajudgment or decision may be based'”.
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or adequate criteria on which the formulae are to be based. This objection is premised
on the proposition that when Parliament delegates its law-making functions it must
provide clear or adequate criteria for the exercise of the delegated power. It is not
necessary to decide the correctness of this proposition because, even if it is correct,
section 20(1)(a) of the Structures Act prescribestheframework within which the Minister
must exercise delegated authority. In terms of section 20(1)(a), the “formula must be
based on the number of voters registered on that municipality’ s segment of the national
common voters roll”. This, in my view, circumscribes the power delegated to the
Minister. The delegation does not, therefore, amount to the assgnment of plenary

legislative power to the Minister as contended by KwaZulu-Natal.

[95] It follows that the challenge to sections 20(1) and (2) of the Structures Act must

fail.

C. THE CHALLENGE TO CHAPTER 4 AND RELATED PROVISONS

[96] TheWestern Cape contended that the provisions of Chapter 4, and sections 18(4),
29(1), 30(5) and 36 to 39 of the Structures Act are inconsistent with section 160(6) of the

Constitution, which provides:

“A Municipal Council may make by-laws which prescribe rules and orders for -

@ itsinternal arrangements,
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(b) its business and proceedings; and
(© the establishment, composition, procedures, powers and functions of its

committees.”

[97] The question for determination is whether Chapter 4 and the other provisions
challenged are in conflict with section 160(6) of the Constitution. It isnecessary first to

determinethe proper ambit of the power conferred upon municipalities by section 160(6).

[98] Section 160(6) comesinto operation once amunicipality has been established, its
membership determined and its structures put in place. Section 160(6) confers on
municipalities exclusive powers in relation to a narrow area. This relates to the power
to make rules and orders for their “internal arrangements’ and their “business and
proceedings’ as well as the “establishment, composition, procedures, powers and
functions of [their] committees’. This power, therefore, relates to internal domestic
matters that are necessary for the effective performance by the municipalities of their
constitutional obligations. However, this power is subject to the provisions of the
Constitution. Provisions of the Constitution to which this power is subject and which
would therefore constrain its ambit include section 154(1) (national and provincia
governments must support and strengthen the capacity of municipalities to manage their
own affairs), section 155(7) (national and provincial governments have the power to
ensurethat municipalitiesperformtheir executivefunctionseffectively), section 155(6)(a)

(power of provincial government to monitor and support local governments and to
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promote their development to enhance their ability to manage their own affairs), section
160(1)(c) (power of municipalities to appoint committees is subject to nationa
legislation)® and section 160(8) (right of members of amunicipal council to participate

in its proceedings and those of its committees may be regulated by national legidlation).

[99] To determine the proper ambit of the power conferred upon municipalities by
section 160(6), it is useful to compare section 160(6) with other provisions in the
Constitution which deal with “rulesand orders’ in relation to the national legislature and
provincial legislatures. Section 57 is a provision similar in language to section 160(6).

It provides, in pertinent part:

“(1) TheNationa Assembly may -
@ determine and control its internal arrangements, proceedings and
procedures; and
(b) make rules and orders concerning its business, with due regard to
representative and participatory democracy, accountability, transparency
and public involvement.
2 The rules and orders of the National Assembly must provide for -
@ the establishment, composition, powers, functions, proceduresand
duration of its committees;
(b) the participation in the proceedings of the Assembly and its committees
of minority parties represented in the Assembly, in a manner consistent

with democracy;

8 The effect of section 160(1)(c) is that the right of municipalities to appoint committees is limited by

legislation to the contrary. Zantsi v Council of State above n 80; Ynuico v Minister of Trade and Industry
above n 81.
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[100] It is clear that this provision confers a power upon the National Assembly to
regul ateitsinternal proceedings, businessand working committees. However, that power
must be read in the context of the other provisions of the Constitution regulating the
National Assembly, such astheregulation of the election and removal of the Speaker and
Deputy-Speaker,® the regulation of the voting procedures and quorums in the National
Assembly® and the regulation of public access to the National Assembly.®’ In addition,
it should be noted that in the case of the national legislature, the election, appointment
and functioning of what is, in effect, its executive committee, the President and Cabinet,
isfully regulated by sections 83 to 102. Thorough constitutional regulation of provincial
executivesissimilarly to befound in sections 125 to 141. These provisionsmakeit plain
that the constitutional power of legislatures to regulate the internal proceedings of
committees is a narrow power, not a broad one, and is related not to the executive
committees of these legislatures, but only to other committees entrusted with specific

tasks or portfolios. The power also does not relate to a power to regulate the main

Seeal so section 70 of the Constitution which relatesto the National Council of Provincesand section 116
which relatesto provincial legislatures, both of which are formulated in similar termsto section 57; see
also section 45 which relates to the power of the National Assembly and National Council of Provinces
to establish ajoint rules committee to make rules and orders concerning the joint business of the two
chambers of the national legislature. Section 116 of the Constitution confers, in similar terms, the same
power to provincial legislatures.

& See section 52.
8 See section 53 as well as sections 73 to 82 which regulate the legidlative process in detail.

87 See section 59.
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structural components of the legislature, which are fully regulated by the Constitution,
but only to those working committeeswhich either chamber of thelegislature may decide

to establish, and also disestablish, from time to time.

[101] In my view, section 160(6) should be interpreted in a similar fashion. Although
it isan important power conferred upon municipalities, its scopeisrelatively narrow and
does not relate to the power to regul ate the establishment or functioning of the executive
of municipal councils, whatever form that executive may take, or any other committee of
the municipality which isakey part of itsdemocratic structure. It relatesonly to task and

working committees which may be established and disestablished from time to time.

[102] The provisions in Chapter 4 of the Structures Act which are impugned by the
provinces as invading the power of municipalities in terms of section 160(6) are the
following: the establishment and composition of executive committees and mayors
(sections 42 to 53); the election, powers and functions of executive mayors and mayoral
committees (sections 54 to 60); the establishment, composition, powers and functions of
metropolitan subcouncils (sections 61 to 71); and the establishment and powers and
functions of ward committees (sections 72 to 78). All these matters relate to the
regulation of the executive of the local government or to committees which form part of
the structure of a particular municipality, such as ward committees and metropolitan

subcouncils. These are not committees contemplated by section 160(6). These are
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matters concerning “ powers, functions and other features of local government” which are
required to be provided for in nationa or provincia legislation.® There can be no

objection therefore to their being regulated by national legisation.

[103] The committees which fall within those contemplated in section 160(6)(c) are

those regulated by section 71, 79 and 80 of the Structures Act.* The challenge to these

8 As this Court pointed out in the second certification judgment, above n 13, at para 80:

“In terms of [Constitutional Principle] XXIV the Constitution must provide a ‘framework for
local government powers, functionsand structures' whilst the‘ comprehensive powers, functions
and other features of local government shall be set out’ in national or provincial legislation, or
in both. The [Constitutional Principle] contemplates, therefore, that the Constitution will
provide no more than aframework and that the details of the [Local Government] system would
be a matter for legislation.”

8 Section 71 provides:

“ A metropolitan subcouncil may appoint committees, including amanagement committee, from

among its members to assist it in the performance of its duties and the exercise of its powers.”

Section 79 provides:
“(1) A municipal council may-
@ establish one or more committees necessary for the effective and efficient
performance of any of its functions or the exercise of any of its powers;
(b) appoint the members of such a committee from among its members; and
(© dissolve a committee at any time.
(2 The municipal council-
@ must determine the functions of a committee;
(b) may delegate duties and powersto it in terms of section 32;
(© must appoint the chairperson;
(d) may authorise acommittee to co-opt advisory members who are not members
of the council within the limits determined by the council
(e may remove a member of a committee at any time; and
® may determine a committee's procedure.”
Section 80 reads:
“(1) If amunicipa council has an executive committee or executive mayor, it may appoint

in terms of section 79, committees of councillors to assist the executive committee or
executive mayor.

(2 Such committees may not in number exceed the number of members of the executive
committee or mayoral committee.

©)] The executive committee or executive mayor-
@ appoints a chairperson for each committee from the executive committee or

mayoral committee;

(b) may delegate any powers and duties of the executive committee or executive
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provisions is premised on the proposition that the constitutional power of the
municipalities to appoint committees is without limits. This premise is wrong. The
power of municipalitiesto appoint committeesis subject to section 160(1)(c). They have
the power to elect “an executive committee or other committees subject to national
legidlation”. Thereis nothing in this provision which suggests that “ other committees”
are limited to any particular committee. This provision governs the appointment of any
committee, including the committees contemplated in section 160(6)(c) of the
Constitution. The effect of section 160(1)(c) is that the power of the municipalities to
appoint committees contemplated in section 160(1)(c) is subject to national legidlation.

Therefore there can be no objections to sections 71, 79 and 80.

[104] Apart fromthis, these provisionslargely repeat the provisions of the Constitution
which afford municipal councilsthe power to determine whether to establish committees
or not. They do not limit that power in any way.® As such, no complaint can be made

about them.

[105] Several of the provisionsrequire separate consideration. Section 79(2)(a) requires

mayor to the committee;

(© isnot divested of the responsibility concerning the exercise of the power or the
performance of the duty; and
(d) may vary or revoke any decision taken by a committee, subject to any vested
rights.
4 Such a committee must report to the executive committee or executive mayor in

accordance with the directions of the executive committee or executive mayor.”

© See Certification of the Constitution of the Western Cape, above n 74, at paras 21 to 27; compare the

discussion of section 13 of the Structures Act, above, at paras 77 to 84.
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that amunicipal council must determine the functions of acommittee. Inmy view, even
though thisis a mandatory provision it does not invade the ambit of the section 160(6).
When a municipality establishes a committee in the context of section 160(6), it seems
plain that it must determine the functions of that committee. If that isso, section 79(2)(a)
constitutes no invasion or limitation of the municipality’s power, merely an articulation
of it. Section 80(2) providesthat the numbers of acommittee may not exceed the number
of members of the executive committee or mayoral committee. This limitation of the
numbers of committee membersis a criterion for determining the size of a committee.
The national legislature is empowered to determine such criteria in terms of section
160(5)(c).™ Section 80(4) provides that a committee must report back to the executive
committee or mayor “in accordance with the directions of the executive committee or
executive mayor”. This provision does not restrict the powers of municipalitiesin terms
of section 160(6) either. 1t merely requiresacommitteeto report back in accordance with

the instructions given to it.

[106] Sections 79(2)(c) and section 80(3)(a) require the municipal council or the
executive committee or mayor to appoint chairpersonsfor committeesit appoints. Inmy
view, these provisions are not alimitation of the power conferred upon municipalities by
section 160(6) in that they relate to a matter which may be regulated by nationa

legislation in terms of section 160(1)(c). To the extent that national legislation may

o Section 160(5)(c) providesthat “[n]ational legislation may provide criteriafor determining . . . the size

of the executive committee or any other committee of a Municipal Council.”
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regul ate the “ election of other committees’, that in my view is broad enough to regulate
the question of the appointment of chairpersons of such committees. Sections 79(2)(c)

and 80(3)(a) therefore are not beyond the competence of the national legisature.

[107] It was also contended that section 82 is unconstitutional. I1n terms of this section
a municipal council is obliged to “appoint a municipal manager who is the head of
administration and also the accounting officer for the municipality”. The appointment
of the municipal manager and determination of terms and conditions of employment are
done by the council, subject to approval by the executive committee or executive mayor,
where appropriate.” The municipal manager is the head of the administration and the
chief accounting officer of the municipality;* responsible for calling the first meeting of
amunicipal council after it has been elected;* and responsible for calling by-elections
(after consultation with the Independent Electoral Commission (“the IEC")).* It is
significant that if the municipal manager does not call by-elections within the prescribed
period, the MEC for Local Government in the province (after consultation with the IEC)
must do s0.*® In addition, the municipal manager has designated duties in relation to

elections and these include informing the chief electoral officer if no party applies for

92 Section 30(5)(c).
9 Section 82.

o Section 29(2).
% Section 25(3).
% Section 25(4).
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registration or every party isrejected,”” and the determination of nomination forms for
municipal office bearers.® In addition, newly appointed councillors are required to
declare their financial interests to the municipal manager,” or any change in their
financial interests.'® Municipal managers must also be informed of the names of

traditional leadersin council .*®

[108] Intermsof section 216(1)(a) of the Constitution, the national government “must
establish a national treasury and prescribe measures to ensure both transparency and
expenditure control in each sphere of government . . .”.*® This provision imposes a
constitutional obligation on the national government to set up appropriate structures for
the municipalities to control their expenditure. The office of the municipal manager is
one such structure. In addition, in termsof section 190(1)(a) of the Constitution, the IEC
must manage the municipal elections in accordance with national legidation. To the

extent that the municipal manager performs dutiesin relation to municipal elections, the

o Schedule 1 Item 15(2).
% Schedule 3 Item 3(1).

% Schedule 5 Item 7(1).
10 schedule 5 Item 7(2).
101 Schedule 6 item 1.

102 Section 216(1) provides:

“National legislation must establish a national treasury and prescribe measures to ensure both
transparency and expenditure control in each sphere of government, by introducing-

@ generally recognised accounting practice;
(b) uniform expenditure classifications; and
(© uniform treasury norms and standards.”

64



NGCOBO J

appointment of the municipal manager is in accordance with the power of the nationa
government to regulatemunicipal elections. Finally, it would neverthelessbepermissible
for national government to make provision for the appointment of the municipal manager
in terms of section 155(7). That provision authorises national government to enact

legislation to regulate the exercise by municipalities of their executive authority.'%

[109] Itistherefore clear that the municipal manager isakey structure of amunicipality
and not merely a personnel appointment as contemplated in section 160(1)(d) of the
Congtitution. 1 am therefore satisfied that national government has the constitutional

authority to enact section 82.

[110] TheWestern Cape also challenged sections 18(4), 29(1), 30(5) and 36 to 39 on the
same basis as Chapter 4. None of these sections deal with matters contemplated in
section 160(6). Sections 36 to 39 of the Structures Act regul ate the elections of speakers
of municipalities, aswell astheir functionsand term of office. The election and removal
of the Speaker of the National Assembly is regulated by section 52 and schedule 3, Part
A of the Constitution. The fact that the Speaker of the National Assembly is directly
regulated by the Constitution in this way is a strong indication that when the National
Assembly isgiven power intermsof section 57 to regulateitsinternal affairsby rulesand

orders, this does not extend to regulating the election of speakers. The same, it seemsto

108 Section 155 is quoted in full at para 35 above.
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me, must apply to the power given to municipalitiesin terms of section 160(6). It does

not extend to the regulation of the office of speaker.

[111] Section 18(4) dedls with the identification of full-time members of a municipa
council. This is not a matter which relates to internal arrangements, business,
proceedings or committees. Section 29(1) deals with the convening of meetings of
municipalities. Theconvening of national and provincial legislaturesisregulated directly
by the Constitution in terms of sections 51(1), 63(1) and 110. It isclear that thisis not
considered to be something that falls within the rules and orders of these legislatures.
Neither isit amatter which fallswithin section 160(6) of the Constitution. Section 30(5)
requires a report from the executive committee or executive mayor before a municipal
council takes certain decisions. Thisisaregulation of the legislative procedure. Once
again legidative process is carefully regulated by the Constitution in relation to the
national legislature by sections 73 to 82, and in relation to provincial legislatures by
sections 119to 124. Theregulation of legislative processisnot, therefore, amatter which

falls within the ambit of section 160(6).

[112] Chapter 4, sections 18(4), 29(1), 30(5) and 36 to 39 are, therefore, not inconsi stent

with section 160(6) of the Constitution.

Section 91(1)
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[113] Section 91(1) provides:

“The MEC for local government in a province, within a policy framework as may be
determined by the Minigter, and by notice in the Provincial Gazette, may exempt a
municipality in the province from aprovision of section 36(2), (3) or (4), 38to 41, 45to

47, 48(2), (3) and (4), 50 to 53, 58, 65 to 71, 75 and 76.”

[114] Asindicated earlier,’® sections 36 to 78 set up six institutions: speakers, executive

committees, mayors, executive mayors, metropolitan subcouncils, and ward committees.

The provisions of these sections may be divided into two broad categories. substantive

sections - those dealing with establishment, powers and functions; and procedural

sections - those dealing with the way in which the bodies conduct their affairs. Itisonly

in respect of thislatter category that exemptions may be granted.'® The exemptionsthat

104

105

Para 102.

Exemptions may be obtained from the following sections. 36(2), 36(3), 36(4), 38, 39, 40, 41, 45, 46, 47,
48(2), 48(3), 48(4), 50, 51, 52, 53, 58, 65, 66, 67, 68, 69, 70, 71, 75 and 76. Sections 36(2), 36(3), 36(4),
45, 48(2), 48(3) and 65 all deal with election procedures (when, how and who) for the various bodies.
Sections 38, 46, 48(4), 66 and 75 deal with the terms of office of the bodies. Sections 39, 47, 48(4) and
67 deal with when an office will be deemed to have been vacated during aterm. Section 40, 53 and 58
deal with the procedure for the removal from office of functionaries. Sections41, 50, 51, 52, 68, 69 and
70 deal with procedures for meetings, including who should perform a function in the absence of a
designated functionary, quorums and procedureto allow abody to determineits own procedures. Section
71 alows ametropolitan subcouncil to appoint its own committees. Section 76 regulates the procedure
for filling a vacancy on award committee.

Exemptions may not be obtained from sections 36(1), 36(5), 37, 42, 43, 44, 48(1), 48(5), 48(6), 49, 54,
55, 56, 57, 59, 60, 61, 62, 63, 64, 72, 73, 74, 77, 78, 79, 80, 81 and 82.Sections 36(1), 48(1) and 82
oblige amunicipa council to appoint a speaker and a municipal manager, and to elect amayor (where
appropriate). Section 36(5) prevents anyone from holding the office of speaker and mayor/executive
mayor simultaneously. Sections 42, 54, 61 and 72 prescribe which types of municipality may establish
the various internal structures and functionaries. Sections 43, 55, 62, 63 and 73 deal with the procedure
for establishing the structures and functionaries, and their composition. Sections 37, 44, 49, 56, 64 and
74 deal with the powers and functions of the bodies. Sections 48(5), 48(6) and 57 prevent a mayor or
executive mayor from sitting for more than two terms consecutively. Section 77 prohibits remuneration
of members of ward committees. Sections 79 and 80 provide a framework within which municipal
councils may establish their own committees. Section 81 deals with the participation in municipal
councils of traditional leaders.
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may be granted are not in the nature of temporary exemptions, granted to deal with an

unexpected event. This seems clear from areading of section 91(2) which providesthat:

“[@ municipality exempted from a provision of this Act in terms of subsection (1) may

pass its own legidation with regard to the matter dealt with in the exempted provision.”
The purpose of the exemption then, is to grant municipalities greater autonomy to
regulate their affairs.!® Such a provision is in accordance with the requirements of

section 154(1) of the Constitution, which provides:

“The national government and provincia governments, by legidative and other measures,
must support and strengthen the capacity of municipalities to manage their own affairs,

to exercise their powers and to perform their functions.”

[115] The constitutional challengeto section 91(1) by the Western Capeis premised on
the proposition that it was not open to national government to regulate municipalitiesin
the manner Chapter 4 purportsto do. Since | have held that the objection to Chapter 4

is without substance, it follows that this attack on section 91(1) must likewise fail.

[116] The constitutional complaint of KwaZulu-Natal rests on a different basis. While

not challenging the purpose of the provision, it objected to the manner in which the

The following sections seem to deal with procedural matters. However, no exemptions may be granted
in respect of them. This may simply be a matter of legidlative oversight. Section 78 determines when
a ward committee may be dissolved. Section 59 deals with the vacation of office during term of an
executive mayor. Section 60 deals with mayoral committees.

106 This was the interpretation given to the section by KwaZulu-Natal.
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national legislation sought to regulate the granting of exemptions. The gist of the
complaint was that section 91(1) is unconstitutional because it provides no safeguards

against “abuse and arbitrary application” of the power it confers on the Minister.

[117] 1 would point out at the outset that the enquiry is not whether the delegated power
isopen to abuse. The fact that the delegated power may be abused does not determine
the question whether there is constitutional authority to delegate the power in question.
Theenquiry iswhether thereis constitutional authority to delegate the power in question.
Once it is accepted, as here, that such authority exists, the fact that such power may be
abused isnot arelevant consideration. |f delegated power isabused, the conduct of those
abusing the power would be unconstitutional and therefore open to challenge.
Accordingly, if either the Minister or the provincial MEC abuse their power in the sense

that they act illegally, their conduct may be challenged.

[118] This challenge by KwaZulu-Natal rests on the proposition that in delegating its
law-making authority, Parliament must provide safeguards against the abuse of the
delegated power. It is not necessary to decide here the correctness of this proposition
because there are sufficient safeguards against the abuse and arbitrary application of the
power to exempt municipalities. The power has first been delegated to the Minister of
the national government who is a member of, and therefore accountabl e to, Parliament.

The Minister is required to formulate “a policy framework” for the granting of
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exemptions. The decision whether to exempt a municipality is to be exercised by a
provincial MEC on a case by case basis. Thiswill obviously require some investigation
into, amongst other things, the capacity of the municipality to manage its own affairs.
The MEC isamember of, and therefore accountable to, the provincial government. An
exemption to a particular municipality will presumably be granted pursuant to an
application by the municipality concerned. It seems to me that in these circumstances
there are sufficient safeguards against the abuse or arbitrary application contended for by

KwaZulu-Natal.

[119] For these reasons, the constitutional attack on section 91(1) must fail.

D. MISCELLANEOUS PROVISONS

Under this heading | deal with the constitutional attacks on sections 24(1) and 32(1).

Section 24(1)

[120] Section 159(1) of the Constitution provides:

“The term of a Municipal Council may be no more than five years, as determined by

national legidation.”

[121] The congtitutional attack on section 24 is premised on the proposition that it
constitutes an impermissible assignment of plenary legislative power to the Minister, and
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that it does not constitute “ subordinate legislation” within the meaning of section 239 of

the Constitution.'®” Section 24 provides:

“(1) Theterm of municipal councilsis no more than five years as determined by the
Minister by noticein the Gover nment Gazette, cal culated from the day following
the date or dates set for the previous election of al municipa councilsin terms
of subsection (2).

2 Whenever necessary, the Minister, after consulting the Electoral Commission,
must, by notice in the Government Gazette, call and set a date or dates for an
election of al municipal councils, which must be held within 90 days of the date

of the expiry of the term of municipal councils. ..”

[122] Theauthority of Parliament to delegate its law-making functionsis subject to the
Constitution,'®® and the authority to make subordinatelegisl ation must be exercised within

the framework of the statute under which the authority is delegated.

[123] Thecompetence of Parliament to del egateitslaw-making function wasrecognised

by this Court in Executive Council, Western Cape.*® The Court held:

lo7 Section 239 reads as follows:
“In the Constitution, unless the context indicates otherwise -
‘national legislation’ includes -
@ subordinate legislation made in terms of an Act of Parliament; and
(b) legislation that was in force when the Constitution took effect and that is
administered by the national government;

108 Section 44(4) of the Constitution.

109 above n 32, at para51.
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“The legidative authority vested in Parliament under s37 of the Congtitution is expressed
in wide terms - 'to make laws for the Republic in accordance with this Constitution’. In
amodern State detail ed provisions are often required for the purpose of implementing and
regulating laws and Parliament cannot be expected to deal with al such matters itself.
There is nothing in the Constitution which prohibits Parliament from delegating
subordinate regulatory authority to other bodies. The power to do so is necessary for
effective law-making. Itisimplicit in the power to make laws for the country and | have
no doubt that under our Constitution Parliament can pass legislation delegating such
legidative functions to other bodies. Thereis, however, a difference between delegating
authority to make subordinate legislation within the framework of a statute under which
the delegation ismade, and assigning plenary legidative power to another body, including

... the power to amend the Act under which the assignment is made.”

[124] Although the Court was concerned with the interim Constitution, it seemsto me
that the same principle applies to the present Constitution. It isaprinciple of universa
application whichisrecognised in many countries.*® Thisauthority is, of course, subject
to the Constitution. The enquiry iswhether the Constitution authorises the del egation of
the power in question. Whether there is constitutional authority to delegate is therefore
amatter of congtitutional interpretation. The language used in the Constitution and the
context in which the provisions being construed occur areimportant considerationsin that

process.

[125] The Constitution uses a range of expressions when it confers legislative power

upon the national legislature in Chapter 7. Sometimes it states that “national legislation

1o The authorities in other jurisdictions are discussed in Executive Council, Western Cape, above n 32, at

paras 53 to 60.
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must”; at other timesit statesthat something will be dealt with “ as determined by national
legislation”; and at other timesit usesthe formulation “national legislation may”. Where
oneof thefirst two formulationsis used, it seemsto meto be astrong indication that the
legislative power may not be del egated by thelegidature, although thiswill of coursealso

depend upon context.

[126] Section 159(1) of the Constitution makesiit clear that all municipal councils will
have a uniform term of office, subject to a maximum of five years. It requires national
legislation to determine such term of office by using the expression “as determined by
legislation”. Theterm so established is subject to the prescribed maximum of fiveyears.
Section 159(2) requires that amunicipal election be held within 90 days of the date that
the previous council was dissolved or its term expired. The term of office of an elected
legislative body such asamunicipal council isa crucia aspect of the functioning of that
council. In the case of the National Assembly, section 49(1) of the Constitution
determines the term, and in the case of the provincial legislatures, section 108(1) of the
Constitution determines the terms. Given its importance in the democratic political
process, and given the language of section 159(1), the conclusion that section 159(1) does
not permit this matter to be delegated by Parliament, but requires the term of officeto be
determined by Parliament itself, is unavoidable. In addition to the importance of this
matter, | aso take cognizance of thefact that it is one which Parliament could easily have

determined itself for it is not a matter which requires the different circumstances of each
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municipal council to be taken into consideration. All that is required is to fix aterm
which will apply to all councils. In my view, thisisnot a matter which the Constitution
permitsto be delegated. The delegation was, therefore, impermissible and section 24(1)

must be held to be inconsistent with section 159(1) of the Constitution.

Section 32

[127] KwaZulu-Natal contended that section 32 seeks to set out a comprehensive blue-
print for municipal delegation and in doing so violates the autonomy of municipalities
recognised in section 160(2) of the Constitution.™™ In my view thereis no merit in this
argument. Section 160(2) simply prohibitsmunicipalitiesfrom del egating certain matters.
It does not give them an unqualified right to delegate any other matter. Section 32
requires a municipal council to “develop a system of delegation that will maximise
administrative and operational efficiency . ..”."2 Inaddition, it provides how the power
to delegate may be exercised and to which structures it may be delegated. It doesnot in
any way take away from municipalities the power to delegate matters other than those

excluded by section 160(2).

M Section 160(2) reads:
“The following functions may not be delegated by a Municipal Council:
@ The passing of by-laws;
(b) the approval of budgets;

(© the imposition of rates and other taxes, levies and duties; and
(d) the raising of loans.”
U2 gection 32(1).
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[128] Section 154(1) of the Constitution confers wide legislative authority on national
government in respect of municipalities. It authorises national and the provincial
governments to enact legislation to empower the municipalities to manage their own
affairs.*® Thisiswide enough to confer legislative authority on national government to
enact section 32. Section 32 is, therefore, not inconsistent with section 160(2) of the

Constitution.

E. SUPREMACY CLAUSE

[129] Section 93(2) provides:

“If any conflict relating to the matters dealt with in this Act arises between this Act and
the provisions of any other law, except the Congtitution, the provisions of this Act

prevail.”

[130] The constitutional challenge to section 93(2) is premised on the proposition that
it isin conflict with sections 146 to 150 of the Constitution. These are the provisions
which deal with conflicts between laws. The premise is wrong. Upon a proper
construction, there is no conflict between section 93(2) and these provisions of the

Constitution.

13 Section 154(1) is quoted in full above at para 114.
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[131] Whilethe manner inwhich the provision isdrafted may not be the most felicitous,
the essence of what it conveysis nonetheless clear.** The section expressly recognises
the supremacy of the Constitution. It provides that if there is any conflict between the
Structures Act and the provisions of the Constitution, which includes sections 146 to 150
of the Constitution, the Constitution prevails. It follows that sections 146 to 150 of the
Constitution and not section 93(2) will determinewhether national legislationwill prevail
over provincial legislation. The constitutional attack on section 93(2) must, therefore,

fail.

JUMMARY

[132] To sum up, therefore, | conclude that: (a) sections 4 and 5 are unconstitutional
insofar as they empower the Minister to declare an area a metropolitan area, since that
task belongs to the Demarcation Board; (b) section 6(2) is unconstitutional insofar as it
givesadiscretion to the Minister to accept the recommendation of the Demarcation Board
in declaring a district management area, since that too is a task for the Demarcation
Board; (c) section 13 is unconstitutional insofar asit empowersthe Minister to prescribe
guidelines for the MEC to take into account when deciding which type of municipality
would be appropriate for a particular area, since the power to do so belongs to the

provinces; and (d) section 24(1) is unconstitutional insofar as it delegates the power to

14 Similar provisions are to be found in other legislation. See, for example, the Labour Relations Act, 66

of 1995 and the Liquor Bill [B131B-98].
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determine the term of office of municipal councils to the Minister, because the

Constitution requires that the term of office be determined by national legislation.

REMEDY

[133] Sections 4, 5, 6(2), 13 and 24(1) of the Structures Act have been found to be
inconsistent with the Constitution. Two related questions arise for determination: first,
Is it possible to excise these sections and second, do the remaining provisions of the

Structures Act give effect to the purpose of the Structures Act?'*

[134] Inregard to sections4 and 5, both questions, in my view, must be answered in the
affirmative. These two sections relate to the application of the criteria, which, | have
found, the Minister has no power under the Constitution to apply. Sections 2 and 3 read
with section 25 of the Demarcation Act provide sufficient criteria to enable the
Demarcation Board to carry out itsfunctions. Sections4 and 5, therefore, can be severed

from the Structures Act. The sameistrue of sections 13 and 24(1).

[135] Section 6(2) has been found to be unconstitutional. Subsections (1) and (3) are
dependent on subsection (2). The mechanism for declaring management areas does not,

initself, offend the Constitution. It appearsto contemplate areas which are not yet ready

13 Coetzee v Government of the Republic of South Africa; Matiso and Others v Commanding Officer, Port

Elizabeth Prison, and Others 1995 (4) SA 631 (CC); 1995 (10) BCLR 1382 (CC) at paras 15 and 16.
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to be declared as category B municipalities, but which in due course may become suitable
for the establishment of category B municipalities. If the entire section 6 isstruck down,
therewill be no mechanism for declaring district management areas. 1n addition, we have
found that section 6(2) offends the Constitution only to the extent that it gives the
Minister a discretion, the exercise of which might interfere with the function of the
Demarcation Board. In these circumstances, it seemsto methat the national government
must be given the opportunity to correct the defect in section 6. In the interim, however,
the provisions of section 6(2) must be applied in a manner which will not interfere with

the function of the Demarcation Board.

COSTS

[136] Then thereisthe question of costs. In Ex Parte Gauteng Provincial Legislature:
In Re Dispute Concerning the Constitutionality of Certain Provisions of the Gauteng
School Education Bill of 1995, this Court confirmed that the general rule in civil
litigation that costs should follow the result is not as readily applicable in this Court as

in others. Dealing with costsin constitutional matters, Mahomed DP said the following:

“A litigant seeking to test the constitutionality of a statute usually seeks to ventilate an
important issue of constitutional principle. Such persons should not be discouraged from
doing so by the risk of having to pay the costs of their adversaries, if the Court takes a

view which is different from the view taken by the petitioner. This, of course, does not

116 1996 (3) SA 165 (CC); 1996 (4) BCLR 537 (CC).
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mean that such litigants can be completely protected from that risk. The Court, in its
discretion, might direct that they pay the costs of their adversariesif, for example, the
grounds of attack on the impugned statute are frivolous or vexatious or they have acted
from improper motives or there are other circumstances which make it in the interest of

justice to direct that such costs should be paid by the losing party.”**’

[137] Theaboverulewasapplied in Ex Parte Speaker of the KwaZulu-Natal Provincial
Legidature: In re KwaZulu-Natal Amakhosi and 1z phakanyiswa Amendment Bill of
1995; Ex Parte Speaker of the KwaZulu-Natal Provincial Legisature: In re Payment of
Salaries, Allowances and other Privilegesto the Ingonyama Bill of 1995.*® On the other
hand, this Court has in the past made orders for costs against national or provincial

government when it has been an unsuccessful party.**

[138] Inthe present casesthere seem to meto beimportant considerationswhich militate
against the award of costs. First, the provinces have failed in their chalenge to the
constitutionality of the Structures Act asawhole. Second, while the provinces may have
been successful on important issues relating to the application of the criteria, they failed
in their principal assertion that the power to apply the criteria was a provincial

competence. Third, the issues which these cases were concerned with were of

nur In re; Education Bill, above n 116, at para 36.

18 1996 (4) SA 653 (CC); at para 49.

19 Member of the Executive Council for Development Planning and Local Government, Gauteng v
Democratic Party and Others 1998 (4) SA 1157 (CC); 1998 (7) BCLR 855 (CC) at para 66; Executive

Council, Western Cape, above n 32, at para 123.
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considerable national importance, involving as they did the authority to establish
municipalities. Fourth, the issues raised were both difficult and substantial, and the
opposition to the challenge not without substance. In these circumstances the interests

of justice require that no order as to costs be made.

ORDER

[139] In the event, the following order is made:

1. The application for direct access under Rule 17 is granted.

2. The application to amend the notice of motion is granted.

3. Sections4, 5, 13 and 24(1) of the Local Government: Municipal Structures
Act, 117 of 1998 are inconsistent with the provisions of the Constitution
and accordingly invalid.

4. 4.1  Section 6(2) of the above Act isinconsistent with the provisions of

the Constitution and accordingly invalid;

4.2 thedeclaration of invalidity in paragraph 4.1 aboveis suspended for
a period of one year, as from the date of this order, in order to
afford Parliament an opportunity of correcting the defect in
guestion;

4.3  pending the correction of the defect in question or the expiry of the
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period of oneyear, whichever occursfirst, the Minister must, under
the provisions of section 6(2) of the said Act, approve every
recommendation made by the Demarcation Board for purposes of
section 6 and make a declaration under section 6(2) accordingly;

4.4 inthe event of the period of one year referred to in paragraph 4.3
above expiring before the defect in question is corrected, the
declaration of invalidity in paragraph 4.1 abovewill only take effect
as from the date of such expiry.

Save for the above the main applications are dismissed.

All parties in both applications are to pay their own costs, including the

costs incurred in connection with the interim relief.

Chaskalson P, Langa DP, Ackermann J, Goldstone J, Madala J and Sachs J concur in the

judgment of Ngcobo J.

O'REGAN J.
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[140] | have had the opportunity of reading the judgment prepared by Ngcobo J. |
dissent from his conclusion that sections 4, 5 and 6(2) of the Local Government:
Municipal Structures Act, 117 of 1998 (the Structures Act) are unconstitutional and
accordingly dissent from hisorder in that respect. Inmy view, those provisionsgiverise

to no constitutional rupture for the reasons that follow.

The constitutional scheme

[141] Theprincipal constitutional provision relevant to determining the constitutionality

of sections 4, 5 and 6 is section 155 which, for ease of understanding, | repest:

“Establishment of Municipalities
(1) There are the following categories of municipality:
@ Category A: A municipality that has exclusive municipal executive and
legidative authority in its area
(b) Category B: A municipality that shares municipal executive and
legidative authority in its area with a category C municipality within
whose area it falls.
(© Category C: A municipality that hasmunicipal executiveand legidative
authority in an area that includes more than one municipality.
(2) Nationa legidation must define the different types of municipality that may be
established within each category.
(3) Nationa legidation must —
@ establish the criteria for determining when an area should have asingle
category A municipality or when it should have municipalities of both
category B and category C;
(b) establish criteria and procedures for the determination of municipal
boundaries by an independent authority; and
(© subject to section 229, make provision for an appropriate division of
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powers and functions between municipalities when an area has
municipalities of both category B and category C. A division of powers
and functions between a category B municipality and a category C
municipality may differ from the division of powers and functions
between another category B municipality and that category C
municipality.
(4) Thelegidation referred to in subsection (3) must take into account the need to provide
municipal servicesin an equitable and sustainable manner.
(5) Provincid legidation must determine the different types of municipality to be
established in the province.
(6) Each provincial government must establish municipalitiesin its province in a manner
consi stent with thelegidlation enacted interms of subsection (2) and (3) and, by legidative
or other measures, must —
@ provide for the monitoring and support of local government in the
province; and
(b) promote the development of local government capacity to enable
municipalities to perform their functions and manage their own affairs.
(6A) ...
(7) The national government, subject to section 44, and the provincial governments have
thelegidative and executive authority to seeto the effective performance by municipalities
of their functions in respect of matters listed in schedules 4 and 5, by regulating the

exercise by municipalities of their executive authority referred to in section 156(1).”
Itisclear from section 155(1) that the Constitution provides for three categories of local
government. These were described by this Court in the second Certification judgment as

“(@) salf-standing municipalities, (b) municipalitiesthat form part of acomprehensive co-

ordinating structure, and (c) municipalities that perform coordinating functions.”*® The

120 Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Amended Text of the

Constitution of the Republic of South Africa, 1996 1997 (2) SA 97 (CC); 1997 (1) BCLR 1 (CC) at para
77.
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Structures Act refers to these three categories of municipality as metropolitan

municipalities, local municipalities and district municipalities.

[142] It is aso clear that section 155 specifies four requirements which nationa
legislation must meet. First, it must define the different types of municipality that may
be established within each category of municipality.** Secondly, it must provide “the
criteria for determining when an area should have a single category A municipality or
when it should have municipalities of both category B and category C”.*? Thirdly, it
must provide criteria and procedures for the determination of the boundaries of al
municipalities which must be drawn by an independent authority.*”® Fourthly it must
make provision for an appropriate division of powers and functions between local and
district municipalities.*** All this is subject to section 155(4) which requires the
legislation to “take into account the need to provide municipal servicesin an equitable

and sustai nable manner”.

[143] Once national legislation has provided the types of municipality which may be

established for each category of municipality, each province must, by legislation, select

121 section 155(2).

122 Section 155(3)(a).
123 Section 155(3)(b).

124 section 155(3)(c).
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aprovincial list of types of municipality for each category from the national list.’® This
provincial list will then be applicable in the province concerned. The province must
establish the municipalities'?® and thereafter monitor and support local government and

promote the development of local government capacity within the province.*’

[144] The processfor establishing municipalities contemplated by section 155 seemsto
me to be the following: (a) the enactment of national legislation contemplated in section
155(2)and (3); (b) the identification for each area of the category of municipality to be
established by the application of criteriato be set out in the national legislation; (c) the
determination of boundariesfor municipalities by an independent body which shall apply
criteria and follow procedures established in the national legislation; (d) the enactment
of provincial legislationin each provinceidentifying thetypesof municipality which may
be established in each province; and (e) the establishment of municipalities by provinces

in terms of the relevant national and provincial legisation.

Challenge to sections 4 and 5 of the Sructures Act
[145] My difference with Ngcobo Jrelates to the question whether sections 4 and 5 of
the Structures Act are in conflict with section 155 of the Constitution. They read as

follows:

15 Section 155(5).
126 Section 155(6).
127 .
Sections 155(6)(a) and (b).
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“4, (1) The Minister must apply the criteria set out in section 2 and determine
whether an area in terms of the criteria must have a single category A
municipality or whether it must have municipalities of both category C and
category B.

(2) The Minister may determinethat an areamust have acategory A municipality
only after consultation with the MEC for loca government in the province
concerned, the Demarcation Board, SALGA and organised local government in

the pravince.

5. (1) If the Minister determines that an area must have a single category A
municipality, the Minister, by notice in the Government Gazette, must declare
that area as a metropolitan area.
(2) When declaring an area as a metropolitan area the Minister designates the
area by identifying the nodal points of the area but must leave the determination
of the outer boundaries to the Demarcation Board.”
In summary, these provisionsrequire the Minister to apply the criteriaprovided in section
2 of the Structures Act to determine whether an area shall have a category A municipality
or not. The Minister isrequired to identify the area concerned by identifying the nodal

points of the area, but he must |eave the determination of the boundaries of the areato the

Demarcation Board.

[146] The question iswhether it is constitutionally permissible for national legislation
to empower the Minister to apply the criteria contemplated by section 155(3)(a) of the
Constitution. Ngcobo Jholdsthat it is not, because the Constitution requires the criteria

to be applied by the independent authority referred to in section 155(3)(b).
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[147] One preliminary issue needs brief consideration. It relatesto whether the criteria
contemplated by section 155(3)(a) are determinative without requiring the exercise of any
further judgment. It was suggested during argument that section 155(3)(a) contemplates
that no agency will be needed to apply the criteria, as section 155(3)(a) contemplates that
such criteria will be self-executing or may be applied automaticaly and
uncontroversialy. If section 155(3)(a) did contemplate such criteriathen it would follow
that the criteria established by section 2 of the Structures Act would not meet the
demands of the section for they quite clearly require the exercise of judgment in their

application. Section 2 of the Structures Act provides that:

“An area must have a single category A municipality if that area can reasonably be
regarded as —
(a) aconurbation featuring—
(i) areas of high population density;
(ii) an intense movement of people, goods, and services;
(iii) extensive devel opment; and
(iv) multiple business districts and industrial aress;
(b) a centre of economic activity with acomplex and diverse economy;
(c) asingle area for which integrated development planning is desirable; and
(d) having strong interdependent social and economic linkages between its

constituent units.”

It is possible to identify a criterion which would determine whether a category A
municipality should exist sufficiently precisely to require the exercise of no further

judgment. For example, a criterion could state that a category A municipality should be
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established for an area of a specific size whose population density exceeded a certain
figure. However, given the complex and sensitive task of establishing democratic and
functional local government, | have no doubt that the Constitution does not require the
legislatureto adopt such criteria. Thetask of deciding whether acategory A municipality
IS appropriate or not istoo complex to permit asimple determinative criterion or criteria.

The criteria established in section 2 of the Structures Act properly reflect that.

[148] The question raised by the litigants in this Court was whether the Constitution
specifies the person or agency who must apply the criteriain section 155(3)(a). If the
Constitution leaves the question open, then, in terms of section 164, it is a matter that

may be regulated by national legislation. Section 164 provides that:

“Any matter concerning local government not dealt with in the Constitution may be
prescribed by national legidation or by provincia legidation within the framework of
national legidation.”
The question therefore, iswhether the Constitution expressly or by implication specifies
who should apply the criteria contemplated by section 155(3)(a). If it does not, then the

matter fallsto Parliament to regulate in terms of the residual power conferred by section

164.

[149] To answer that question, it is necessary to consider section 155(3) as a whole.

Section 155(3) requires three things of national legislation: criteria for determining
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whether a category A municipality should exist; criteria and procedures for the
determining of boundaries of municipalities; and provision for an appropriate division of
powers between local and district municipalities, which need not be uniform even within
the area of one category C municipality. As to the latter, the Constitution makes no
express provision as to who will in fact decide in each particular case what division of
powers will be appropriate. The Structures Act confers that power upon provincial
governments. It provides that when the member of an Executive Council of a province
(MEC) establishes a municipality in terms of section 12 of the Act, that MEC shall
determine the division of functions and powers in terms of section 84 and 85 of the

Structures Act.

[150] Inrespect of only one of the three matters regulated by section 155(3), therefore,
does the Constitution expressly specify the agent responsible for applying the national
legislation. That agent is the independent authority which is to be responsible for the
determination of municipal boundariesin terms of section 155(3)(b). Express provision
indicating that this authority should either be responsible for applying the criteria
contemplated by section 155(3)(a) or that it will determine the division of powers
between a district municipality and alocal municipality is absent. On a straightforward
reading of section 155(3), therefore, it seems plain that the Constitution does not specify
who should apply the criteria in section 155(3)(a) or, in relation to any specific

municipality, determine adivision of powers as contemplated by section 155(3)(c). By
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contrast, section 155(3) does prescribe who must draw the boundaries. In terms of
section 155(3)(b), they must be drawn in terms of the legidlative criteria and procedures

by an independent authority.

[151] The independent authority referred to in section 155(3)(b) enjoys no elaboration
elsewhere in the Constitution. Unlike other independent agencies established by the
Constitution with the purpose of protecting and promoting democracy,'? its institution
and procedures are |eft entirely to national legislation, with the only requirement being
that it be “independent”. Section 157(4) requires that ward boundaries be delimited by
an independent authority to be established by, and to operate in terms of, national
legislation. It does not require, however, that the independent authority contemplated by
section 157(4) be the same authority asthat contemplated in section 155(3)(b), although
it would clearly make sense if it were. The task conferred by section 157(4) relates to
drawing ward boundaries, once adecision has been taken that wards shall be established.
The Constitution does not say that the authority must decide whether wards shall be
established or not. The task entrusted by section 157(4) is the task of delimiting ward
boundaries and no more, just as the task conferred by section 155(3)(b) is to determine
municipal boundaries. There is nothing express in section 155 or elsewhere in the
Constitution to suggest that the authority referred to in section 155(3)(b) should be given

greater powers than the determination of boundaries.

128 See chapter 10 of the Constitution.
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[152] Inmy view, therefore, the answer to the question isclear. Section 155(3)(a) and
section 155(3)(c) mandate no specific agency for giving effect to the matters with which
they are concerned while, by contrast, section 155(3)(b) does specify an agency. The
silence in sections 155(3)(a) and (c) means that these are matters not regulated by the
Constitution and that they thereforefall within theresidua allocation of powersin section
164. National legislation may regulate them. That is what has happened in this case.
Whether we approve or disapprove of the choice of agent selected by the national
legidlature is irrelevant. The Constitution empowered the national legislature so to

choose.

[153] Inthemajority judgment, Ngcobo Jholdsthat on aproper construction of sections
155(3)(a) and (b) the Constitution requiresthat the criteriaset by national governmentin
terms of section 155(3)(a) be applied by the independent authority referred to in section

155(3)(b). | cannot agree.

[154] Ngcobo J givesfive reasons: first, he states that the Court should be reluctant to
find that the Constitution does not regulate this matter at all; secondly, that section
155(3)(a) and (b) should be read together which means that the independent authority
must apply the section 155(3)(a) criteria; thirdly, that because the independent authority

will have to consider the criteria relevant to determining whether a category A
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municipality should be established or not in drawing boundaries, it must therefore be the
only authority which appliesthose criteria; fourthly, that the Minister’ s determination of
nodal pointsin termsof section 5 of the Structures Act will affect the boundary-drawing
exercise of the independent authority; and finally, that in requiring municipalities
boundaries to be determined by an independent authority the Constitution seeks to
prevent “political interference in the process of creating new municipalities’.*?® |

consider each of these reasons.

[155] Ngcobo Jfindsthat we should be slow to find that the Constitution is silent on an
issue and that therefore we should seek to read section 155(3) in a way to avoid any
silences. There may be a principle of interpretation in terms of which one should be
reluctant to find that the Constitution has failed to regulate an essential matter that one
would have expected it to regulate. Inrelation to chapter 7 of the Constitution, however,
such a principle cannot have application. As Ngcobo J holds, chapter 7 of the
Constitution containsacareful division of powersinrelationtolocal government between
national government, provincial government and local government itself.** The chapter
then provides, in its final section, section 164, that any matters not dealt with in that
chapter may be prescribed by national legislation or provincial legislation within the

framework of national legidation. That there is a provision to govern the residue shows

129 At para 50 of his judgment.

130 See paras 24 - 31 of Ngcobo J s judgment with which | agree.
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that the Constitution explicitly contemplates matters relating to local government which
it has not regulated expressly or impliedly. Section 164 makes it plain that generaly
legislative competence in respect of such matters will then be enjoyed by the national
legislature or aprovincial legislature within the framework of national legislation if such

exists.

[156] Nor doesthe fractured and shameful history of local government in South Africa
provide a basis for a reluctance to find that the Constitution is silent on a particular
matter. |f anything, thecomplex web of legidlative provisionsthat isthelegacy of aracist
system of government and the resultant fragmentation of systems of local government
throughout the country render comprehensive treatment in the Constitution an ambitious

if not impossible task. Section 164 is practical recognition of this.

[157] In my view thereis neither atextual nor contextua reason for being reluctant to
find that the Constitution is silent on a matter within the ambit of chapter 7. The
inclusion within chapter 7 of a provision to govern such situations suggests that the
draftersforesaw that there would be matters which, either by design or default, were not
comprehensively regulated in the chapter. In the circumstances, where chapter 7 failsto
deal with a matter concerning local government, section 164 governs and nationa
legislation may prescribe for such a matter either comprehensively or as a framework

within which provincial legislation may prescribe further. Whether or not chapter 7 does
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deal with a matter concerning local government or not will depend upon a proper
interpretation of the relevant provisions of that chapter. That interpretation should not,
in my view, be weighted by a presumption against finding that the matter has not been
regulated. Indeed, Ngcobo Jfinds, inmy view quite correctly, that theimportant question
of the legidative regulation of the establishment of municipalities is something upon
which the Constitution issilent and which therefore fallsto Parliament in terms of section

164 of the Constitution.*

[158] Ngcobo Jalso reasons that section 155(3)(a) and (b) should be read together and
that such a reading requires a conclusion that the independent authority will apply the
criteriareferred to in section 155(3)(a). | accept that section 155(3)(a) and (b) should be
read together, but |1 do not accept that doing so produces the result suggested. In my
view, the two subsections cannot be read together so as to exclude section 155(3)(c).
Section 155(3) must be seen asawhole. Only one of the three separate mattersdealt with
by section 155(3) contains an express reference to an agency™*? and the task expressly
imposed on that authority is to determine boundaries, not to apply the section 155(3)(a)

criteria.

[159] Itiscorrect that deciding whether a category A municipality isto be established

131 See para 72 of his judgment.

182 Section 155(3)(b).
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or not will inevitably impact on the boundary to be drawn. The independent authority
will determine the boundaries of any specific municipality in the light of its knowledge
that such municipality isto be ametropolitan one, or adistrict one containing at |east one
local municipality. The question we are concerned with is whether the Constitution
requires the independent authority to determine which category of municipality should

be established in each area as well as determining the boundaries of each municipality.

[160] The role of the independent authority is to determine boundaries. A “boundary”
is defined in the Oxford English Dictionary as: “[t]hat which serves to indicate the
bounds or limits of anything whether material or immaterial; also the limit itself.” The
boundaries to be determined therefore need to be lines marking the outer limits of a
municipality. That isthe expresstask which the Constitution entruststo the independent
authority. That task will not be performed in avacuum. A wide range of factors will
influence that task, as appears from section 25 of the Local Government: Municipal

Demarcation Act.*®* In addition, the task will be influenced by the category of

138 Act 27 of 1998. Section 25 provides as follows:
“In order to attain the objectives set out in section 24, the Board must, when determining a
municipal boundary, take into account —
(a) the interdependence of people, communities and economies as indicated by —
(i) existing and expected patterns of human settlement and migration;
(i) employment;
(iif) commuting and dominant transport movements;
(iv) spending;
(v) the use of amenities, recreational facilities and infrastructure; and
(vi) commercial and industrial linkages;
(b) the need for cohesive, integrated and unfragmented areas, including metropolitan
aress,
(c) the financial viability and administrative capacity of the municipality to perform
municipal functions efficiently and effectively;
(d) the need to share and redistribute financial and administrative resources;
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municipality for which the boundary is being determined.

[161] Under the impugned provisions, the Minister’s statutory function is to identify
nodal points. The meaning of “nodal point” in section 5(2) must be interpreted in the
context of the Structures Act as a whole and of the Constitution. One of the Oxford
English Dictionary definitions of “nodal point” is “a centre of convergence or
divergence’, another is a“point relating to anode”. “Node” has a variety of scientific
meanings including the “ point on a stem from where leaves grow.” Nodal point must be
understood in the context of the Act. Section 2 of the Act provides that a category A
municipality should exist in an area which contains a conurbation with high population
density, intense movement of goods and people, extensive development and multiple
business districts in respect of which integrated development planning is desirable. The
Oxford English Dictionary defines * conurbation” as *an extended urban area consisting
of several towns and merging suburbs’. It seemsto me, therefore, that “nodal point” as

used in section 5(2) should be understood to refer to as the centres of convergence or the

(e) provincia and municipal boundaries,
(f) areas of traditional rural communities;
(g) existing and proposed functional boundaries, including magisterial districts, voting
districts, health, transport, police and census enumerator boundaries;
(h) existing and expected land use, social, economic and transport planning;
(i) the need for co-ordinated municipal, provincial and national programmes and
services, including the needs for the administration of justice and health care;
(j) topographical, environmental and physical characteristics of the area;
(k) the administrative consegquences of its boundary determination on —

(i) municipal creditworthiness;

(i) existing municipalities, their council members and staff; and

(iii) any other relevant matter; and
(1) the need to rationalise the total number of municipalitieswithin different categories
and of different types to achieve the objectives of effective and sustainable service
delivery, financial viability and macro-economic stability.”
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points of growth in an area which contains a conurbation and therefore has multiple
business districts and an intense movement of people and goods in respect of which
integrated development planning is desirable. The Minister is therefore empowered to
identify the nodal points of a conurbation around which the boundaries may be drawn.
Identifying nodal points will indeed impact upon the decision as to where to draw the
boundaries, but it will not, in my view, usurp the constitutional function of the
independent authority which is to determine the boundary lines in respect of

municipalities.

[162] Complex questions may arisein regard to the Minister’s power to identify nodal
pointsin terms of section 5(2) of the Structures Act. That power, however, must aways
be exercised subject to section 155(3)(b) and the constitutional role of the independent
authority (as section 5(2) expressly acknowledges). If the Minister were to exercise the
powersin amanner that conflicted with section 155(3)(b), that exercise would be subject

to review.

[163] A range of factorswill influence the independent authority when it goes about its
task of determining boundaries. One of these will be the category of municipality and,
wherethat municipality isacategory A municipality, the criteriathe legislature specified
for determining when category A municipalities should exist. Thefact that these criteria

may be relevant not only to whether a category A municipality should exist, but also to
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how its boundaries should be drawn, does not mean that it is the same authority which
must apply the criteriain both cases. The Constitution does not prohibit the application
of the criteria by more than one agency or person. Nor isthere any other reason why the
criteria should not be applied by two separate agencies. Once the Constitution does not
regulate the matter expressly or by implication, there is no reason why the Minister
should not apply the criteria to determine which areas should have category A
municipalities; and the independent authority apply them thereafter to determine the

boundaries of municipalities.

[164] Thefinal reason supporting Ngcobo J s conclusion that the Constitution requires
the section 155(3)(a) criteria to be applied by the independent authority is the need to
prevent “political interference in the process of creating new municipalities’. The task
of creating new municipalities is, by its nature, a task with immense politica
implications. It has such implications regardless of who undertakes the task. It requires
consideration of a range of complex considerations relating to socio-economic

devel opment.

[165] That the decision may have profound economic or political implicationsis not a
valid ground for concluding that it may not properly be taken by an elected politician.
Politiciansarerequired to makedifficult and controversial decisionsthat affect thepublic.

When they make those decisions poorly, they run the risk of adverse consequences in
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future elections. When they make them unlawfully, they can be called to account in
court. A vibrant democracy necessarily entailsthat many controversia political decisions
are made by elected politicians. We should avoid concluding that thisis either improper
or impermissible unless the Constitution suggests otherwise. There is nothing in the
nature of the Minister’ s power that would have rendered it improper for the Constitution,
or Parliament in terms of its section 164 power, to have conferred this task upon an
independent authority. However, neither Parliament, nor, in my view, the Constitution

have so conferred this task.

[166] It isnot unusual for an independent authority to be given the task of determining
boundaries to avoid a particular form of political interference — gerrymandering. This
isaterm used to describe a process whereby electoral boundaries are drawn to influence
the outcome of electionsin favour of a political party. A troubling form arisesin “first-
past-the-post” electoral systems in which the constituencies may be drawn in away that
resultsin votes having differential value. It may well bethat the Constitution entruststhe
task of determining boundaries to an independent authority to reduce the risk of

gerrymandering.

[167] However, there are other safeguardsin the Constitution which limit the potential
for gerrymandering. First, the Constitution requires an electoral system for local

government elections based on proportional representation. Even where a pure list
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systemisnot adopted, but some provisionismadefor ward representation, section 157(3)
requiresthat the system must ensure that the total number of members elected from each
party reflects the total proportion of votes cast for those parties in the elections.
Gerrymandering based on drawing lines which weaken the weight of any particular vote
is, therefore, prevented by a constitutional insistence on a system of proportional
representation. Secondly, we have afirmly entrenched right to vote in section 19(3) of
the Constitution. Thirdly, section 1(d) of the Constitution affirms that one of the
founding values of the Constitution is “[u]niversal adult suffrage, a national common
voters roll, regular elections and a multi-party system of democratic government . . .".

These protections exist to protect each citizen’ s right to vote.

[168] The power giventothe Minister by sections4 and 5 of the Structures Act to decide
whether an area should have a category A municipality allows him or her to make an
important political decision. It does not, in my view, however, permit improper
interference in the process of establishing new municipalities. The Minister’s power is
bounded by the legidlative criteria required by section 155(3)(a) of the Constitution.

Section 4(1) accordingly makes it plain that the criteria govern the decision:

“. .. the Minister must apply the criteria set out in section 2 and determine whether an

areain terms of the criteria must have a single category A municipality . . .".

The Minister’ s decision can, therefore, have no effect on the weight of individual votes
and is constrained by the legidative criteria contained in section 2. There was no

100



O'REGAN J

suggestion that section 2 did not establish legitimate and proper criteria. Legidative
criteria not based on objective factors consistent with democracy would also have been
subject to constitutional review. It would not be open to the legislature to establish a
criterion that would expressly permit gerrymandering or other improper political

interference.

[169] In summary, | accept that entrusting the task of boundary determination to an
independent authority may be based on adesireto prevent improper political interference
in the process of establishing municipalities. | do not accept, however, that it is
necessarily implicit that such authority must determine whether an area should have a
category A municipality or category B and C municipalities. Such adecisionisapolitical
one based on criteria such aswhat is desirable for the economic and socia development
of the areawhich in my view it is quite appropriate for a government minister to make.
| cannot accept, therefore, that the Constitution requires that the independent authority
must apply the criteriain section 155(3)(a) when the Constitution does not say so. The
reasoning of themajority judgment suggeststhat giving thetask of determining categories
to the independent authority would produce a coherent and efficient system. | do not
disagree. However, the question for this Court remains what the constitutional text

requires, not what we consider to be desirable or efficient or appropriate.

[170] For the abovereasons, itismy view that sections4 and 5 of the Structures Act are
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not inconsistent with the provisions of the Constitution.

Section 6 of the Sructures Act

[171] Section 6 of the Act provides:

“(1) If apart of an area that in terms of section 3 must have municipalities of both
category C and category B, isdeclared interms of subsection (2) asadistrict management
area, that part does not have a category B municipality.

(2) The Minister, on the recommendation of the Demarcation Board and after consulting

the MEC for local government in the province concerned, may declare a part of an area

that must have municipalities of both category C and category B asadistrict management
areaif the establishment of a category B municipality in that part of the areawill not be
conducive to fulfilment of the objectives set out in section 24 of the Demarcation Act.

(3)(@ TheMinister, on recommendation of the Demarcation Board and after consulting
the MEC for local government in the province concerned, may by notice in the
Government Gazette withdraw the declaration of an area as a district
management area.

(b) When such declaration is withdrawn, the MEC for local government in the
province concerned must, with effect from the date of the next eection of
municipal councils—

0] establish amunicipality for that areain terms of section 12; or

(i) include that area into another local municipality in terms of section 16.”

[172] Two objections were raised to this provision.** | agree with Ngcobo J, for the

reasons he gives, that there is no merit in the two arguments raised by the parties.

Ngcobo J however finds that to the extent that section 6(2) empowers the Minister to

134

See para 61 of Ngcobo J s judgment.
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decide whether or not to accept the recommendation of the independent authority in
relation to whether a district management area should be established within the area of
adistrict municipality, itisin conflict with section 155(3)(b) of the Constitution because
it impermissibly infringes the powers of the independent authority. | cannot agree with
thisconclusion. Itiscorrect that the Minister’ s power to refuse to accept the authority’s
recommendation may well require a reconsideration of the boundaries. For where a
boundary has been determined on the assumption that no local municipality will exist, it
may well need to be altered when it is decided that amunicipality shall exist. It does not
seem to me that granting the power to the Minister to reject the recommendation of the
independent authority improperly trammels the constitutional task entrusted to that
authority. That authority remains responsible for the determining of the municipal
boundaries and the Minister may not usurp that function. Itisin my view necessarily
implicit in section 6(2) that once the Minister has rejected the authority’ s proposal the

matter returns to the authority for it to redraw the boundary.

[173] In my view, the power granted to the Minister by section 6(2) to declare district
management areas is a matter which is not dealt with in chapter 7 of the Constitution.
The definitions contained in section 155(1) of the Constitution do contemplate the
possibility that there will be areas falling within the boundaries of a category C
municipality that do not fall aso within the area of a category B municipality. The

Structures Act calls such areas district management areas. Asthe Constitution contains
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No express provision regulating the declaration of such aress, it isamatter that therefore
may be regulated by national legislation in terms of section 164 of the Constitution.
Parliament has exercised this power by passing section 6(2) and no constitutional
complaint can arise. In passing, | observe, however, that section 6(3)(b) in respect of
which no complaint was raised before us, may well raise questions concerning whether
it constitutes an improper invasion of the task entrusted to the independent authority by
section 155(3)(b). As the matter was not raised on the papers or argued before us,

nothing further need be said.

[174] For the reasons given in this judgment and to the extent indicated, | respectfully

dissent from the judgment of Ngcobo J. | concur in paragraphs 1, 2 and 6 of his order,

and with the rest of hisjudgment and the reasons for it. | concur in paragraph 3 to the

extent that it refers to sections 13 and 24(1) of the Structures Act.

Mokgoro Jand Cameron AJ concur in the judgment of O’ Regan J.
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