IN THE HIGH COURT OF SOUTHAFRICA
(CAPE OF GOODHOPE PROVINCIAL DIVISION)

CASE NO.: B1206/2001
REPORTABLE

In thematterbetween:

THE STATE

and

REGINALD BUYS AccusedNo.1
RICARDOBUYS AccusedNo.?2

REVIEW JUDGMENT DELIVERED ON 19JUNE 2002

DENZIL POTGIETER,A.}).:

Thisis areviewin theordinarycoursein termsof Section302of Act 510f 1977. The
accusedwerejointly chargedin theMagistrate'sCourt, Georgewith onecountof malicious
injury to propertyarisingfromanincidentwhich occurredon 2 September2001whenthe
houseof KerneelsStalmeestersituatedat GoldenValley, Blancoin thedistrictof Georgewas
damaged. Accusedno. 1 waschargedwith a furthercountof maliciousinjury to propertyin
respectof a separateincidentthatoccurredsubsequentlyin thesamevicinity on 8 September
2001. Accusedno. 1 wasconvictedof bothcountsandAccusedno. 2 in respectof thefirst
countonly. It is convenientto commencewiththesecondcount.

Whenthemattercamebeforea judgein chamberson anearlieroccasion, thetrial Magistrate
wasrequestedto deal with thefollowingqueryin respectof count2 :

"l. whethera pleaofnotguiltyshouldnothavebeenenteredforaccusednol
in respectof count2 in viewof his statement{whenquestionedin termsof
section 112(1)(b) that he "broke the window when it was already



broken");

2.  whetherthe finding that the witnessLaws testified that accusedno 1
brokethe windowof the housereferredto in count2 (record p36, lines
19-20), wasin thecircumstancegustified. In thisregardthemagistrate's
attentionis drawnto theevidenceof Lawsat page25, lines2324, where
he testified: "Reggie het gesé Neil moenie die mensese ruite uitslaan

niell n

The Magistraterespondedasfollows:

“"4.1 In respectof (1) supra, a plea of not guilty should indeed have been
entered.

4.2 In retrospectthefindingthatMr Lawstestifiedthataccusedno 1 broke
thewindowof thehousereferredto in count2, wasin thecircumstances
unjustified as line 2324 of the recordsreads: "Reggie het gesé Neil

moeniediemenseseruiteuitslaannie".

6. | requesttheHonourableReviewingJudgeto confimcountl in respect
ofaccusedl and2."

It is clearfromtheaboveresponsethatthe Magistrateconcedesthattheconvictionof
Accusedno. 1 in respectof count2 shouldbesetaside. Thisis a properconcession. A plea
of notguilty shouldindeedhavebeenentered. No evidencewastenderedatall by theState
in supportof this count. Accusedno. 1 is accordingly entitledto be acquittedon count?2.

In respectof count1, thetrial courtcorrectly foundthattheAccusedwerepartof thegroup
thatattackedthecomplainantshouse. Both participatedto someextentin theattackand
clearly associatedthemselveswith theactionsof theircompanions. It wascommoncause
thatcomplainant'shousewasdamagedin theattack. In theresulttheconvictionof the
Accusedon countl is well-founded.

Thetrial courttook theconvictionsof Accusedno. 1 in respectof thetwo countstogetherfor
thepurposeof sentenceandimposeda 12 monthswholly suspendedperiodof imprisonment



upontheAccused. A wholly suspendedfine of R600-00 or 90 daysimprisonmentwas
imposedon Accusedno. 2.

Thefollowingqueryin respectof sentencewasaddressedto thetrial Magistrateby thejudge

in chambersreferredto above:

"3. whethereither of the accusedhad accessto the report of the probation
officer before they were asked to admit sameand, if not, whetherthe
magistrate was entitled to have regard to the recommendation of the
probationofficer."

The Magistraterespondedasfollows:

"As far asno (3) is concemedthereis no expressmentionthatthereportof the
probation officer was madeavailableto the accusedon the trial date, but the
accusedthemselvesconfirmthatthesocial workerconsultedwiththem. In view
of the fact that they admitted the contentsof the report, the magistratewas
entitled to have regard theretoconverselyif the report was not admitted, the
magistrate was then not entitled to have regard thereto, which is not the
situationin casu."

Therecordatp39(19)- p41(25)reflectsthefollowingexchangesin respectof theprobation
officer'sreport:

"PROSECUTOR: Your worshipin thismatterprobationofficer'sreportwhich
werequested bothof themareavailable(sic). Duetothefactthatthiscasewas
remanded previously, on a frequent basis due to the fact that accused 1's
guardianwasnotpresenttheprobationofficercouldnotbeheretoday. Shewas
here previously to disposeof this matter. She could not be heredueto some

workloadandsheis notpresentin thedistrictof Georgeyourworship. Butthe
probationofficer'sreportsareavailable.

COURT: Giventhelengthofthiscase,Mr Pedroandthefactthatwehavegot
problemswiththeguardiansattendingcourt, whatdoyourequestor whatis your
opinionasfar asthisis concemed? Becausawecannotjust,youcannotjusthandin
thereport,thewitnessmusttestifyandmusthandit in andhemustbecrossexamined



bytheaccused.
PROSECUTOR: Yesthestateis fullyawareof thestateof affairsyourworship. Your
worshipin thismattertheonlyevidencawhichis containedin thisreportis thepersonal
circumstancesoftheaccused. Thestatewill... And therecommendationofthisspecific
probationofficer. If, thestatehasno objectionif wecanfinalizethismatterwithoutit.
Thestatewill justthenreadouttherecommendationwhenthestateis addressingthe
courtyourworship.
COURT: Alrightwhatyouaresayingis thatthereportis totheeffectthattheaccused
mustbegivensuspendedsentences?
PROSECUTOR: A suspendedsentence)yourworship.
COURT: Andtheirpersonalcircumstances.

PROSECUTOR: Thatis correctyourworship.

COURT: Gentlemanthe social worker is not availabletoday. He has made
recommendations. He has consultedwith you, accordingto the state. Do you

confiimthesocialworkerhasconsultedwithyou?

INTERPRETER: Yesyourworshipthesocialworkerwaswithus.
COURT: Will youhavesomeruestionsor will youdisputethecontentsofthereportas
wasmadebyheror him?
INTERPRETER: Noyourworshipweshallnotdisputethe... (interpreter).
COURT: Accused2?
BESKULDIGDE 2: Nee.

COURT: Guardian,accusedl?
INTERPRETER: No,yourworship.
COURT: Guardian,accused2?
INTERPRETER: No,yourworship.
COURT: Mr Pedrowill youjustreadtherecommendationsof thesocialworker

andhandit in by mutualconsent.

PROSECUTOR: Asit pleasesthecourt. Yourworshipthefirstaccusedis Reginald
Buys. Your worshipl mustjustmakeit clearthatduetothefactthattheaccusedwas
previously,hasbeenassessechnda probationofficer'sreportwaspreviouslycompiled
for thisaccused for, his personalcircumstancesdid notchange. A recommendationhas
beenmadethathebegivena sentencein termsof section276(1)(b)ofthecriminal
procedureact, whichis a totallysuspendedsentenceyourworship. For accused?2 the
recommendationby Mrs Campheris alsoa sentencein termsof section276(1)(b),of
subsectionb ofthecriminalprocedure's(sic)act. Yourworshipthisis alsoa
suspendedsentencewhollysuspendedsentence.

COURT: Theprobationofficer'sreportin respectof accusedl will behandedin as
EXHIBIT B, accused2, EXHIBIT C. Gentlemanyouknow(sic)havegotan
opportunitytoaddressthecourtin mitigationof sentence. You candothatby
addressingthecourtfromwhereyoustand. Youalsohavegota righttocall witnesses
in mitigationof sentence. You maygotothewitnessboxto mitigate. Doyou




understandthat.
INTERPRETER: Yourworshipwearegoingtoaddressthecourtfromwherewe
stand. Wearegoingto call our guardiansto pleadfor mitigationfor usyourworship."

It is abundantly clearthattheMagistratewas persuadedto continuein theabsenceof the
probationofficer (despitehis earlierreservations) by thesuggestionof the prosecutorthat
only therecommendationsof theprobationofficer be usedfor the purposeof sentence. The
prosecutorintimatedthattherecommendationwasfor a wholly suspendedsentence. The
necessaryimplicationwasthatthecoursesuggestedcannotprejudicetheAccused,sincethe
recommendationwasfavourableto them. This was, of course,notanaccuratereflectionof
therecommendationactually made,namelythatAccusedno. 1 bedealtwithin termsof
Section276(1)(b)i.e. directimprisonment{exhibit"B" dated29January2002)aswell as
Accusedno. 2 (exhibit"C" dated29)anuary2002pg6).

While therecould very well bejustificationfor a trial courtto allow a probationofficer's
reportto be handedin by agreementbetweenthe prosecutionanddefencewithoutleadingthe
evidenceof theprobationofficer, thetrial courterred,in myview, in adoptingthatcoursein
this matter. Both Accusedareyouthful andunrepresentedandthereis noindicationthatthey
wereeverfurnishedwith theprobationofficer'sreportor recommmendationsbeforehandor
fully appreciatedtheimportof thecourseadoptedby thetrial courtin regardto thereport.
Thefactthattheprobationofficerinterviewedthe Accusedfor thepurposeof preparingthe
report, wasobviously no indicationthattheywereawareof thecontentsof thereport, let
alonetherecommendationsof theprobationofficer, thattheybe sentencedto direct
imprisonment. This conclusionis reinforcedby thefactthattheAccusedandtheirguardians
askedfor a non-custodial sentenceor for mitigationof their sentences.

The fundamental right of an accused to a fair trial in terms of Section 35(3) of the

Constitution, Act 108 of 1996 extendsto all aspectsof the trial, including the sentencing
stage. Fundamentalto thisrightis theneedfor justiceto bedoneandseento bedone(cfS v
Dzukuda& Others; S v Tshilo2000(4)SA 1078(CC) parall) Thefailureto furnish
the Accusedwith the recommendationsof the probation officer, particularly wherethey are
adverseto theAccusedasin thepresentmatterwheredirectimprisonmentwas recommended
for youthful offenders or where the recommendations are to be implemented by the trial

court,is unfairandamountsto a violationof theAccused'srightsin termsof Section35(3).

The value of a probation officer's report with regard to sentencingin the case of youthful



offenders cannotbe overemphasised(cf.S v C 1973(1)SA 739(C) at742D-E; S v
Adams1971(4)SA 125(C) at126G-H, 127F-G; S v H & Another1978(4)SA 385(E)

at386D-E). Thatvalue, however,doesnotlie in anuncritical acceptanceof thecontentsof
the report, particularly its recommendations. It is appositein this regard to refer to the

following instructive exposition of the purpose of a probation officer's report given by

Smalberger,] (ashethenwas)in S v H (supraat386C-E) :

"The purposeof a probation officer's report is to providea court with all
available information which will assistin understandingthe problemsof the
juvenile being dealt with, thereby enabling the court to determine an
appropriatepunishmentin all the circumstances. (S v Adams1971(4)SA 125
(C).) The probationofficer'srecommendationis merelyan expressionof opinion
for theguidanceof thecourt. Wherenecessary,it mustbetestedand subjected
tocriticalanalysis. Theultimateresponsibilityfor thedeterminationof a proper
sentence rests with the presiding judicial officer. In order to exercise his
discretion in this regard he must apply his mind judicially to all relevant
considerations affecting sentence. He must not slavishly follow the
recommendationof the probationofficer,and merelysubstitutethelatter'sview

forhisown."

In this matter the Accused fortuitously benefited from a misreading of the actual
recommendations of the probation officer. The uncritical and slavish acceptance of the
recommendations would have resulted in the direct imprisonmentof the Accused, both
youthful offenders, for a not too serious offence but for the misdirection about the actual
recommendation. The followingapproachorderedin S v H (supraat387A-E) shouldat

theveryleast,alsohavebeenfollowedin this matter:



“(a) Ensurethe presenceof the accused'sparentor, at least, the mother of
eachaccused;

(b)

(c) allowthe parentor parentsof each accusedpresentthe opportunity of
questioning the probation officer in relation to her investigationsand
recommendations;

(d) affordtheparentor parentsof eachaccusedpresenttheopportunityofgivingor
leadingevidencerelativeto therecommendationsof theprobationofficer;

(e) callforsuchfurtherevidenceorinvestigationas[themagistratekonsiders
necessarytoarriveata propersentence;"

Inspiteof theabovementionedmisdirectionin regardto theprobationofficer'sreport, the
sentenceimposeduponAccusedno. 2 is notinappropriate,in myview. Thetrial court
justifiedthedifferentiationin thesentencesof thetwo Accusedbasically on thegroundsthat
Accusedno. 1 wasnota firstoffenderandhadbeenconvictedof two countsof malicious
injury to property (count2 wrongly assumedto havebeencommittedon thesameday as
countl). In viewof theconvictionin respectof count2 now havingfallenaway;, it is
necessaryto reconsiderthesentenceto beimposedon Accusedno. 1. In myview no useful
purposewould be servedby remittingthematterto thetrial courtto reconsidersentencein
respectof Accusedno. 1. It is in theinterestsof justiceto disposeof thematteratthis stage.

Therelevantfactsindicatethatboth Accusedplayeda similarbutlimitedrole duringthe
incident. Accusedno. 1, in fact, triedto stoponeof theco-perpetratorsfrom breakingthe
windowsof thehouse. The Accusedwerethesameage. AlthoughAccusedno. 1 did not
havea cleanrecord, hehadno previousconvictionfor maliciousinjury to property. In the
circumstancesit is notjustifiedto differentiatebetweenthe Accusedfor the purposeof
sentencein thepresentmatter.

In theresulttheconvictionsof bothAccusedareconfirmedin respectof count

1 andtheconvictionof Accusedno. 1 oncount? is setaside. The sentenceimposedon
Accusedno. 1 is setasideandsubstitutedwith thefollowingsentence:

"A fineof R60000(sixhundredrand)or 90(ninety)daysimprisonmentwhichis
wholly suspendedfor a period of 3 (three) years on condition that he is not
convicted of malicious injury to property committed during the period of

suspension."



DENZIL POTGIETER, A.}.

| agree.




