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IN THE COMPETITION APPEAL COURT OF SOUTH AFRICA 

CASE NO: 59/CAC-200606-02 

DATE: 20 JUNE 2006 

In the matter  between: 

MYBICO Appl icant 5 

And 

DAVID LEWIS N.O. ( in h is capaci ty as  

the presid ing member of  the  

Compet i t ion Tr ibunal)  1S T RESPONDENT 

THE COMPETITION TRIBUNAL 2N D RESPONDENT 10 

VODAFONE GROUP PLC 3R D RESPONDENT 

VENFIN (PTY) LIMITED  4T H RESPONDENT 

 

JUDGMENT 

DAVIS, JP: 15 

 

On the 11t h  o f January 2006 the second respondent issued 

merger c learance cert i f icates approving the merger between 

th i rd and fourth respondents as wel l  as Business Venture 

Investments No 951 LTD and fourth respondent.  20 

 

Al though the transact ions were f i led separately, they were 

considered by second respondent to be inter-dependent.   

Argument re lat ing to these transact ions was heard by the 
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second respondent s imul taneously.  In reasons which were 

provided later  by the Tr ibunal ,  the t ransact ions were approved.   

 

On 24 February 2006 appl icant  sought re l ief  by way of  a not ice 

of  mot ion,  the re l ief  being set out as fo l lows: the decision 5 

taken by the f i rst  and second respondents to approve the 

merger between th i rd and fourth respondents in terms of  

Sect ion 16 (2)  (a)  of the Compet i t ion Act  98 of 1998 ( ‘ the Act ’ )  

and the decis ion to issue a merger clearance cert i f icate in 

terms of  the Compet i t ion Tr ibunal  Rule 35 (5)  (a)  be reviewed 10 

and set  aside.  

 

The matter  was in i t ia l ly  enrol led by th is court  and,  g iven 

certa in defects,  i t  was then wi thdrawn.  This Court  sought to 

accommodate appl icant ,  part icular ly because appl icant  had 15 

ra ised considerat ions relat ing to black economic empowerment 

and part ic ipat ion in the economy by h istor ica l ly  d isadvantaged 

communit ies, being key object ives of the Act .    

 

Accordingly, the Court set  the matter  down for  th is morning.   In 20 

terms of  the Rules of  th is Court,  a d i rect ive was issued in 

terms of which heads of argument were required to be f i led by 

appl icant  f i f teen court days pr ior  to the hear ing and in  the case 

of  the respondent,  ten court  days.   When i t  became apparent 

that  these heads of argument were not  going to be f i led 25 



 JUDGMENT 3

t imeously,  as a Judge President of  th is Court ,  I  instructed the 

Registrar  to make contact  wi th  the attorney who represented 

the appl icant .   The Registrar  informed me that  the at torney had 

wi thdrawn, in that the appl icant was not  able to provide 

suf f ic ient  funds for the costs of representat ion.  5 

 

Pursuant to th is informat ion I  instructed the Registrar to make 

contact  wi th appl icant ,  which proved to be extremely di f f icul t .    

Faxes were sent,  te lephone contact was at tempted but wi th  no 

success.   Indeed, as at yesterday ( that  is  one day before the 10 

matter  is  to be heard) th is Court  had no idea as to whether the 

matter  was to proceed and, i f  so, in what format.   In a spir i t  of  

ensur ing that  part ies should feel  comfortable in  approaching 

th is Court,  the Registrar  even went to the lengths of contact ing 

respondents’  attorney in order to obta in some assistance f rom 15 

that  off ice as to how th is Court might contact  appl icant .   Al l  of  

these at tempts proved to be fut i le .  

 

This morning I  was informed at  8.03 by the Registrar  of  the 

Court that a fax would be received by my off ice ent i t led 20 

‘ request for  postponement ’ .   Mr Cockrel l ,  who appears on 

behal f  of  the respondents, informed th is Court that h is c l ient  

had received th is fax at  approximately 16:30, the day before 

the hearing.  The request  for postponement which is  
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unaccompanied by any aff idavi t  or  substant ia t ion of the points 

made reads thus,  

“ the organisat ion MYBICO requests the Presid ing 

Off icer  “Judge President”  of the Competi t ion Appeal  

Court to postpone the hear ing of  20 June 2006 for  5 

the fo l lowing reasons.   

1.  Al though we f i led an appeal  our at torneys of  

record has wi thdrawn due to lack of funds to pay 

them. 

2.  We have not  been able to draft  heads of 10 

argument as we do not  have an attorney.  

3.  We have approached the Legal  Aid Board who 

cannot assist  us. 

4.  We are current ly t ry ing to obtain the services of  

one of the legal  a id c l in ics at  the univers i t ies.    15 

5. We are also sett ing up a trust  fund to fundra ise 

for  the funds required. 

6.  We request the Court to postpone the hear ing for  

ten weeks.”  

Mr Mothopeng, who appeared for  the appl icant  th is morning 20 

in formed th is Court that  appl icant  was involved in negot iat ions 

wi th var ious f i rms of  a ttorneys in order to procure legal  

representat ion; accordingly he fe l t  conf ident that  wi th in ten 

weeks, appl icant would be able to provide heads of argument 

to substant ia te i ts case.  Hence he requested a postponement.  25 
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As Mr Cockrel l  correct ly submit ted,  postponements are not  

merely for  the taking.  They have to be proper ly mot ivated and 

substant iated.   As the Court  said in Madni tsky v Rosenberg, 

1949 (2) SA 392 (A) at  399,  

“No doubt a Court should be s low to refuse to grant  5 

postponement where the true reasons for  a party ’s 

non-preparedness has been fu l ly  expla ined,  where 

his unreadiness to proceed is not due to delaying 

tact ics and where just ice demands that  he should 

have fur ther t ime for the purpose of  present ing his 10 

case”.  

 

These are weighty considerat ions.   In th is case, the pattern of  

appl icant ’s conduct has been to generate delay af ter delay 

wi thout any substant iat ion as to why such delays were created.   15 

The f i rst  respondent,  in h is answer ing af f idavi t  sets out the 

background to much of  th is d ispute as fo l lows: 

“20.1  At  no stage did the appl icant make any 

submissions to the Compet i t ion Commission dur ing 

i ts  invest igat ion of the merger;   20 

20.2  The appl icant  never appl ied to in tervene in 

the second respondent’s proceedings;  

20.3  The appl icant  never in any other way made 

i tsel f  a party to the merger proceedings;  
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20.4  The appl icant was not present at the hearing 

as i t  is  evidenced by the attendance register …” 

Third respondent then cont inues,  

“The appl icant  submitted the documents referred 

here in on the 11t h  of January 2006 at  10:12.  The 5 

documents  were provided to the merging part ies at  

the commencement of  the hear ing which considered 

same and made a jo int submission to the ef fect that  

the object ion therein should not be enter ta ined.”  

 10 

The narrat ive can then be picked up in the reasons provided by 

second respondent in which the fo l lowing is stated:  

“The Tr ibunal  received a last  minute object ion to 

the merger in  the form of  a jo int  wr i t ten statement 

f rom the two groupings cal led MYBICO and HBR 15 

Foundation.  The object ion arr ived af ter the 

proceedings were due to begin.   However 

for tu i tously i t  was received by the panel  minutes 

before the hear ing actual ly  began.  The object ion 

was nevertheless put to the merging part ies who 20 

argued that i t  should not  be admissib le.  We are of  

the view that  the wr i t ten submission contain ing the 

object ion should be considered despi te the un-

procedural  manner in which i t  was brought.   The 

authors of  the object ion did not at tend the hear ings 25 
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and therefore did not  speak to their  submissions.”  

(para 13) 

 

Thereaf ter  second respondent sets out the basis by which i t  

re jected these submissions.   In  part icular i t  s tates; 5 

“ In terms of  the Competi t ion Act  the Tr ibunal  does 

not have the power to te l l  part ies whom they should 

sel l  to.   At most the Tr ibunal  is  empowered to 

prohibi t  a  merger on the grounds l is ted in the Act .”  

(para 14) 10 

 

I t  appears to be that appl icant ’s real  complaint  is  that  part  of  

the shareholding should have been sold to “a t rue BBBEE with 

the same or even subsidised share value of  R47,25”. 

 15 

The Tr ibunal  them concluded: “ I t  would take an enormously 

ambit ious reading of th is provis ion to contend that  i t  empowers 

us to  require part ies to sel l  the interest ,  which is the subject  of  

the merger, not to their  chosen acquirer  but  to a person, or  

c lass of  persons, of our making.”   (para 17) 20 

 

On th is basis,  the Tr ibunal  considered and dismissed the 

object ion.   So much therefore for  the background to both the 

substance of  the dispute and the conduct of  appl icant  in 

prosecut ing i ts  case. 25 
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As I  have noted ear l ier  in Madni tsky case, supra, the Court  

should grant  a postponement where the t rue reasons have 

been fu l ly  explained,  where there have been no delaying 

tact ics,  and where just ice so demands.  Mani fest ly ,  we have 

not been provided, wi th an adequate explanat ion for  5 

appl icant ’s d i l i tory conduct throughout these proceedings.  

There is  at  least an in ference that  can be drawn that there 

have been some delaying tact ics,  part icular ly in that  th is Court  

has bent over backwards to accommodate appl icant  on at  least  

two separate occasions.  Insofar  as th is part icular  appl icat ion 10 

is  concerned, I  have already set  out ,  in my view, the 

extraordinary steps to which th is Court  went in order to 

faci l i tate th is appl icat ion being heard proper ly.  

 

As to the quest ion of  just ice,  two issues should be considered.  15 

One concern as Mr Cockrel l  submits,  is  the s igni f icant  

prejudice to the respondents in th is case,  part icular ly th i rd and 

fourth respondents. Clear ly i f  a merger has been approved by 

the Tr ibunal  some six months ago there must be prejudice i f  a 

c loud of  l i t igat ion hangs over the merger for an indef in i te 20 

period.   

 

Secondly i t  seems to me that  the Court needs to consider,  to 

some extent ,  the substance of the appl icat ion.   Appl icants 

have suggested three separate grounds by which their  re l ief  25 
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should be granted;  Fi rst ly ,  non-compl iance by the second 

respondent wi th the pr incip le of  audi  a l teram partem, secondly,  

b ias on the part  of  the second respondent and th i rd ly,  fa i lure 

to apply i ts  mind.    

 5 

Insofar as the second and the th i rd grounds are concerned, 

that  is  b ias and fa i lure to apply i ts  mind,  there is  no evidence 

provided in the founding af f idavi t  of appl icant  to substant iate 

th is part icular  set  of  ob ject ions.  Insofar as the f i rst  ob ject ion 

is  concerned, that  is  a breach audi  a l teram partem,  as Mr 10 

Cockrel l  submit ted in h is wr i t ten heads of  argument, i t  is  

d i f f icul t  to understand how appl icant can ser iously advance 

th is compla int in the c i rcumstances where i t  d id not at tend the 

hear ing.   I f  appl icant  had been present at the hear ing,  i t  might  

have sought leave to address the second respondent.  The fact  15 

is  that  appl icant d id not  seek to do so.   Indeed the aff idavi ts 

which have been put before th is Court  make i t  c lear that  

appl icant ’s representat ive arr ived at  the of f ices of  second 

respondent at 11.15,  that is  s igni f icant ly af ter  the hear ing had 

ended. 20 

 

Notwi thstanding th is,  as Mr Cockrel l  sa id,  i t  is  somewhat 

surpr is ing to read the averment of  Mr Mothopeng that;  
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“he together wi th  other members of the appl icant  

at tended at  the hear ing on the 11t h  of  January 

2006” 

As Mr Cockrel l  submit ted, s ince appl icant fa i led to at tend the 

hear ing there can be no basis for  i ts complaint  that  i t  was not  5 

afforded an opportuni ty to make ora l  representat ions to second 

respondent.   In my view, after  a careful  considerat ion of  the 

papers which have been provided in th is Court ,  there is  no 

just i f icat ion for  any other conclusion than that there is  no 

meaningful  substance in  the case which has been brought by 10 

appl icant .  

 

I  want to make one f ina l  point .   Mr Mothopeng very eloquent ly 

to ld th is Court that  the youth of th is country should part ic ipate 

in  the economy. There can be no quest ion that he is  absolutely 15 

correct .   There can be no doubt that  the future of th is country ’s 

democracy depends upon the most widespread part ic ipat ion in 

the economy by al l  South Afr icans,  part icular ly those mi l l ions 

who were precluded f rom adequate and fa i r  part ic ipat ion in  the 

economy due to 300 years of  racist  ru le.  This judgment should 20 

not be construed in any way to contradict or  not  to support  th is 

l ine of  argument.  However a Court  must fo l low the ru les which 

are la id down, the procedures which are contained in the Act  

and the jur isprudence which has been set out over a long 

per iod of t ime. 25 
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There is  no mer i t  in grant ing a postponement when a Court  

does not consider there to be any substance in the appl icat ion.   

The fact that  there is no substance in  the appl icat ion does not  

however mean that  Mr Mothopeng’s c l ient  should not seek to 5 

negot iate wi th respondents to ensure the implementat ion of h is 

commendable vis ion.   Indeed, th is Court o ffered the part ies an 

opportuni ty to do that,  and i t  was only upon their  refusal  to 

cont inue along these l ines,  that th is Court  was compel led to 

come to th is conclusion. 10 

 

In the resul t ,  the procedural  defects in the appl icat ion,  are 

condoned given that  the appl icant is  not  legal ly  represented.   

The appl icat ion for  postponement and the main appl icat ion are 

dismissed, together wi th costs.  15 

 

 

  

DAVIS, JP 

 20 

Mailu la and Patel  AJJA’s concurred.  


