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IN THE HIGH COURT OF SOUTH AF
(TRANSVAAL PROVINCIAL DIVISION}

CASE NO: 36216/08

DELETE WHICHEVER IS NOT APPLICABLE

(1) REPORTABLE; Ye$iNO -
(2} OF INTEREST TO OTHER JUDGES: YES/ND
(3) REVISED L] -

In the matter batwaen:

RIAAN MALUIRITZ ALAN VAN DER MERWE First Applicant
NOELENE VAN-DER MERWE- ——— Second-Appticant -
ahd

THE LAW SOCIETY OF THE NORTHERN PROVINCES  First Respondent
{incorporated as THE LAW SQCIETY OF THE TRANSVAAL)

MARITTE GELDENHUYS ' Sacond Respondent
- MULA KHALIF MIRE Third Respondent
AJAN ALI ABDJI | Fourth Respondent
THE MASTER OF THE HIGH COURT Fifth Respondent
JUDGMENT
RAMAGAGA, AJ

Third and Fourth Respondents sued Gauteng Province and others for damages
arislng from medical negligenca by the Gauteng Provinglal Hospital and its staff.

IR AN

LT0/800 FF ChNVIOTTE

AATAFY.A " Th SFAFr v aw - -



They were reprasented by the applicants law frm on contingency fess
agraement basis, The claim was seftled at B3 200 000 and the applicants drew =
fee of RBOD 000 which constituted 25% of the amount awardad. The enguiry is
whether in terms of the statutory contingency Tess Act, the legai practitioners are

entitied to-a flat fee of 25% of the amount awarded or not.

The applicants are Altorneys of this. Caurt who at all refevant times practised as
such under the name and style of N. Van der Merwe Attorneys within the
jurisdiction of the First Respondent (hereinafter refe}rad 0 as the Law Society).
The Second Respondent is the curator bonis of Yayaha Khallf Mire the minor
child, Third and Fourth raspandents are the parents of the minor chiig,

The minor child was a patient at Conoration Hospltal when he suffered brain
damagea as a result of the negligence of the hospital and staff. Hig family did not
— ~havefunds to liigate, s arresult; third Tespondent Mstructed the applicants’ law
firm to prosecute a delistual claim of himself, his wife and their minor chijd on
common faw contingency basis, The contingency fees agreement was concludad
on the 16" January 1998, The Contingency Fees Act came into operation in April
1988. After the commencemant of the Act, the partles substituted the common
law fees agreement with the statutory one and kept the sffective date as the 16"
January 1899, As instructed by the Third Respondent, the Applicants Issued
summons. The action was seltled by an agreement which was made an ordsr of
the court on the 14™ February 2001, The relevant tarms of the court order ware:

a)_Paymeant of £3 200 060 made up 25 follgws:

or the mingr ch R2 950 000.00
.l Capital - R2750/000.00
(I} Gurators fees R 200 000.00
or the 2" and 4" Regpondenty - R 250 000.00
{1y Third respondant R1G0 000.00
() Fourth regponctent - R150 050,00
b Appointment of gurater
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that the 1" applicant be appointed 85 corator bonis of the minar child, which curstor would
perform Itz dutles and exerclss its powers subject to the consent and approval of the Master of
the High Court,

c) Cosls
That the Gauteng Provincs pay:

v} Plaintiffs' taxed party and party costs,
vil} Coste of all necessary expert witnesses Including consultation,
preparation and ressrvafion for triai,

First applicant assumed the duties of the curator bonis of the miner child from the
date of the court order until the 26™ June 2001 when the court substituted him
with & Mr Haossen, On the 30" September 2003, Mr Hoossen was substitutad
with second respondsnt. Afta;r her appointment, the second respondent
questioned the acceptabllity of the cortingency faas agreement in respect of the
... minor child and raised an issiz about the. Interpretation of the Gentingency Feas——
Act. It surfaced that neithsr the firat applicant nor Mr Hoossen had ever lodged
tha prescribed reports with the master during the period of their tenure as
curators. Mr Huuﬁsen i5 not ralevant to this on becoming aware of the second
respondent's concerns, the Mastsr supperled the second raspondent and
expressed a view that even n instances where a contingsncy fees agreement
was In place, it was stlll raquired of the iegal practitioners to charge reasonahble
fees. Second respondent referred the Appiicants’ bill to the taxing master for
taxation. Applicants objectad on the 'grnunds that the taxing master did not hava
locus standi to tax the bl and arglied that in the event there was s dispuie
regarding chargsabla feas, the compatent authority to consider the dispute was
the Law Society, Sacond: respondent raferred tha matter to the Law Society
which constifuted a fees assessment committee, but the applicants objectad and
challenged the committes's lacus stand! to consider the matter. The objection
was overruied., Thé minor child died in September 2008 and in November 2008
the applicants Jaunched this review application. Third respondent was appointed
executor of the decaased estate of the minor child, he appointed socong
fespnndent to represent him in the administration of the esiate,
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| now turn to deal with points in fimine raised in this application.
Appointment of Curator bonis |
The applicants argue that the samnd respondent was not propery appointed and
thus Iacks' the locus stamdi in judfciné_. it Is sigrificant to point out that both in the
pase where the court ordarad that ihfe first applicant be appointed curator and in
the cage where the coun ahpalntefi he second respondent as curator it was
ordered that the curator would perform its dutiss and exercise lts powers subiect
to the consent and approval of the Master of the High Court. Contrary to the court
order and in contravention of -Ses:tinfh 71(1) of the Administration of the Estates
Act, first applicant raceived and administered manies belonging to the miner child
without letters of curatorship. He ass;umed the duties bf the curator while he was
just a putative curatar. Acts done without the autharity of Ietters of curatorship are
_ invalid._Sea Bouwer NO v Saambou Bénk Bpk 1993(4) SA 442, On the other hand,
second respondent acting in mmphance with the court order and the
Administration of Estate Act, ahtalﬁed latiers of curatorship from the Master
hafore she assumed her duties as curator, There is no doubt that second
respondent was properly appointad and authorised to adminlster the affairs of the
minar child. Congequently the appllcia’nt‘s objestion in this regard lacks merit and
is dismissed. |
The contingancy fi reem d&esnntmndtha Inor
The sacond respondent argues this point on the grounds that:

. the third respondent !dlf.f not conclude the eagreement in &
representative capacity énn behalf of the minor. The basis of the
argument is that nowheé‘a in_the contract ia fit mentioned that third
respondent was also acting as the minor child's representative.

. the first applicant had no autherity to act as he.did not have letters of
appointment.

. the first applicant did not act.in ihe best interests of the minor by
adopting the cuntingencf fees agreemant.
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The third respondent Instructed the applicants to prosecute the delictual action of
the minor child, his wife and himself an contingency basis, | agree with the
applicants that Is settled law that where a defictual action s instituted by the
minars' guardian or curafor and fitem, the claimant Is the minor and not the

guardian O flingky v Prinsloo SA -1884(4)0P0 243 at 847E-F “minderjarige wat vir doeleindes
van filigasie bygestaan word deur sy vader of voog, word regtens as san varweerder baskou. Die
minderjarige in hlardie geval bly self die lithgant ofskoon sy verskyninpsbevoegdhald wat ky
anders nia het nig, asngevul word met dle nodige aygloritas en dis vrug of verlles wat die saak
mag Bfwarp warmear hy so bygestzan word, val hom toe”. And also ass Mokhest NOQ v
Demas SA 1951 (2) TRD 502 when dealing with the guastion ms to wha the tlefmant is the Caurt
sald the following at 503 A " Ha {the father) claims purely in his capacity as the father and natural
guardfan of his miner daughter. The action is her action (minor daughtars) not the fathar's”

I considering whether in the circumstances of this case, the Contingency Fese

Agreemant does or does not bind the miner child | wilk not only look at the

LTas/g00(@

axpress provisions of tha ﬁrn""tten contract but I will also look at the overriding
purpose which the fess contract was intended to achieve. | will also consider the
fact {hat the Coniingency Fees Agrsement Act was passed to ensure, amaongst
others, that legal assistance Is provided to fhose for whom lagal services aré
beyond their reach because of financial constraints. This goal can only be
achieved by striking the I::-al.anca. betwaan the interests of the affected fitigants
and those of the legal practitioners. The third respondent did nat have funds to
pay for litigation, hls family was equally withott funds. He concluded the contract
with the applicants In order to faciiitate access tv justice by the minor child, his
wife and himseif. Ganarally, without the guaraniee of fees on an agreed tariff In
the event of success, legal practifioners would be reluctant to prosecuta claims of
those who lack the locus standi, It could not hava been envisaged by the
legislature that those who lack the lecus standi be excluded from reaping the
benefits that flow from this lzgislation. Confracts concluded on behalf of minors
by competent peopls are binding and enforceabls provided {hat they are neither
llegal nor contrary to the ‘interests of the minors. When third respondent
conciuded the contract in January 1988 and subsequently substituted it, he was
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competent to act for the minor child, While it is se that nowhers in the agreement
s it staied that the third respondent was also acting on behalf of the minor, the
facts point to ana reasonable conclusion to be drawn and that is that he meant to
bind elt three claimants and also that the applicants aceepted the instructions on
that understanding. Bearing in- mind the crcumstances I which the third
respondent concluded the agresment, | am safisfied that by concluding the
agreéement, the third respondant acted In the best interests of the minor child, |
have already made a finding reparding first applicant's lack of authority to
administer the minor child's affairs.
The Power of the Executor to recaver any monies unduly paid,
The applicants argue that the Executor is not entitled to claim recovery of any
paymerits made during the lifetlme of the deceased minar child ae the executor is
not a successor in fitle of the. minor child. Further the applicants argus that
payment was valid because it was made by a curator bonis. | have aiready dealt _
— with-tha'ﬂrst'ﬁﬁﬁbant's‘mn'petenaéﬁ&éivéﬁédminfﬁer the minor chiid's
menies due to fack of authcrity; On tha facts of this case it would seam that the
first curator duly authorised and empowered to receive and administer the minor
child's assets was the second respondsnt. The first appllcant's argument that
whsn paymsnt of fegs was mads, it was made by a curator benis ean thus not
hold water and is rejectad. What is even worse is that the first applicant was
| gleringly conflicted when we received the monies of the minor chifd. The executor
is the custodian of the interests of the deceased estate, empowerad to lodge
claims if any in favour of the estate, assess claims against. the estate and if
satisfied, saftie those claims. The monies that wera paid as compensation for the
mirior child becama part of his estate and any monies that were unduly paid from
the seitlement claim are claims in favour of the estate and the executor is
empowered to lodge such claims. Regard belng had o the fact that for all intents
and purposas the minar child did not have a curator until the second respondent
obtained lettars of curatorship and all the facts of this case, | there is no doubt in
my mind that the executor is entitled to follow the assets of the deceased
wherever they are, account to the Master of the High Court and distribute them
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accordingly, Applicant's argument that the Executor is not entitisd to claim
recavery of any payments made during the lifetime of the minor child is thus
dismissed.

The Power fo the Law Society to Assess or Roview

Upon refusal of the Applicants to subject their bill for taxation, the second
respondent referrad the matter to the Law Society to review the fees. The Law
Society constituted a fees assessmant commities to assess the applicants' fees.
The applicants challenged the locus standi of this cumﬁ‘i?ﬁee on the graunds that;

1. RULE 80

in iitiglous matters, the fees assassment committee can only do an assessment if
the affected partles havé glueh ccnssnt.' In this cage, the applicanis argue that
they did not consant fo assessment in terms of Rule 80 of the Attorneys Act but
that they consented to review in terms of Section 5 of the Contingency Fees Act.
Further, the appiicant_s'ﬁr'gue that the committee lacks the locus stand! o review
the in terms of Sectlon § of the Contingency Fees Act because this section
empowers the professiohal body to review and not the commitiee, | pausa here
to deal with the latter argument. It is my view that this argument lacks merit In
that the council being the gaveming am of the professional body, is empowsred
to delegate its authority fo duly consfituted commitees or anyone whomsoever
the councli finde fit. Only in caises where delegation of powers is prohibitad may
the council not de!égate its powers, Regarding the former argurnent of lack of
consent, it ia my observation that the applicants anly raissd an argument of
consent after the assessment committee had been constituted. H is my view that
the applicants’ argumsnt lack of locus standi based on lack of consent is valid A
commiltee constituted in -terma of Rule BOC. requires congsnt for it to be
empowered to do the assessmant. in this regard the relavant extracts of Ruie B0

read as follows:

" 80.4 It shall be competant for the Councll or any Committea appeinted by the Council for that
purpose, at the request of any person of member, ta assess the fees and reasonable
disbursementa payabls by such parson o a member in respect of the performante of work it his
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capacity as @ practitianer, provided ‘that the Ceuncil or the Committme shall not sssess fess o
disbursemants: -

2o T PO

50.1.3. In litlgious matters, unless the parties agree that the fass and disbursements are subject
to sasessment by tha Council or a Committes appointed by the Council for that purpose.”

What now comes to mind is whether an asszssmant committee constituted in

terms of Rule 80 of the Attorneys Act can also function as a raview committee
delegated to review the agreement.or fees in terms of Section 5 of the

Contingency Act. Section 5 of the Act provides that:

(1} A client of B legal practitioner who has entersd Intu ephlingency fees agreamant and wha

feels apgrisved by any prwraluﬁ theradf or any fees chargeabla In terns tharsof may refer such

agreement or fees to the professicnal controling body or, In tha case of a lagal practitioner who !s

hot 2 mamber of profeesional contreliing bedy, to such body or person as the Minster of Justice

may designate by nofica In the Gazzefte for the purposes of this section,

{2) Such professional eontrolling body or desigrated body or person may review any such o
——agreementand set aside any. provision thereof or any fees clalmable In terms thereof i in his, her

or its opinion the provision ef fees sie unreasonabls ar LnjLst”,

Ruie 80 empowers the council to assess fees and reasonable disbursements

payabls to a mamber while Section 5 empowers the professional bady to review »
the fees chargeable and the fees agreement eniered between the lzgal
practitioner and client. it is thus my view that & committee constituted in terms of
Rufe 80 is not empowerad to perform the functions of the L aw Scciety ralating to
review in terms of Section 5 of the Confingency Fees Act. Only a committee
constifuted and delegated to perform its dufies in terms of Section 5 can

discharge those functions.

2. Section H{1) Review
The applicants argue that the ascond respondent lacks jurisdiction fo refer the

matter to the Law Sociaty because she Is not the cliant, and in terms of Sectlon 5
it ie a clisnt that must refer the matter. Further, the applicants argue that the
sécond respondent is not the cllent that feels apgrieved and further that the
review should relate to chargeable fees and not fees aiready pald. When dealing
with arguments advanced -on this point, | can not lose sight of fact that the
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second respondents as curator, representad a minor child that was less than
three years ald when his clalin was settied and the appellants proportionately
drew 25% of capital awarded to the minor and his curator. While | have atready
stated that the mingr child baing the claimant 7s In fact the client, in the same
breadth, | want to state that the minor child lacked the locus standl, second
respondent is the one that was charged with the responsibility to act for the miner
child. Second rezpondent was authorisad in Hovember 2003 to administer the
assets and affairs of the minar chlid, it is not clear from the record as to when she
received the authorising letiers. What is clear is thai when she assumed here
duties, there had not been any accounts or reports lodged with the master, The
appellants advance an argument that whatevar the first applicant dld whlle he
was the "curator” was valid and bindlng and could not be interferrad with by the
second respondent. | hafé already stated that the first appllcant acted without
authority and thus hig actions ware nof valld, The person vested with the powers

o raise concerns regarding the minor child’s asssts and to take necessary steps
to recover the assets is the second respondznt, Obviously the minor child as
client had no means, ways or caﬁacity to independently raise any issus regarding
 his affairs, he needed a curator to advance his course. When seeking for a
feview, the second respondent based her complaint on the Interpretation of the
agreement as well as fees that applicants ought fo have charged. In suppaort of
her complaint, she made reference to a comparizson between the party and party
bill and the glabal amount charged by the appiicants, | am satisfied that tha
second respondent haa the iocus standi to refer the claim to the Law Society and
further that pnma-facie she has made necessary averments to support her cizim
for review. My reading of the Act is that Saction 5 of the Act is meant to address
any grievances relating to fees already charged and paid and fees charged but
still to be paid. In the circumstances it is my finding that the word charged or
chargeable can be interchangesbly used in this regard, In the result, tha
applicant's argument regarding the Law Society's power fo discharge its
functions in terms of Sectlon 5 through a delegatéd committee or parson cannot
stand and is thus dismissed, Also the argument that the Act is only concern with
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fees that are stll due to be paid is dismlssed. The interpretation of the
Contingency Fees Act will ba dealt with later in this judgment.

Interprefation of Section 2 of the Contingency Feea Act
I'now turn to deal with the interpretation of the Contingsncy Fees Act with
reference to thargeable fess in terms of Section 2 of the Act, Section 2 of the Act

provides as follows:

T0-1To

"(1). Notwithstafding anything to the eontrary In any law or the common law, 2 legal practitioner

may, f In hiz or her oplhion there ars reasonabls prospects that his or her clien} may be

successful in any procssdings, enter into an agreement with such cliarl h which it i3

agreed, .

{8) that the iegal praciitioner shall not be antited to any fees for esrvices rendared in
raapeact of &uch pmcﬁac_ﬁngs unless such cilent fs succe=aful in such proceedings to
the extent ast out in such agreement;

(b}—that the legal-practitioner shalt-be-entitléd 15fews equai o or, sUbject 1o subsaction
(2}, higher than his or her nomnal feas, set out In such agresment, for any such
services rendered, if such cllent is auccessfu} h such procaedings to the extent sat

aut In such ngreemant.

{2}, Any fees refemed 1o in 5ubsa_ctiﬁn (1) {br} which are higher than the normal fees of the legal
praciitioner concermned (hereinaftgr referred to as the ‘suceass fees’), shall not axceed such
normzl fees by more than 100 per cent Provided that, In the case of clalme sounding in
money, the tatal of any such succesa fee payabla by the cllant to the I=g=! practitioner, shall
not excead 28 per cent ¢f the tolal amount awardsd or any amount obtained by the cllent in
consgquence of the procesdings concemnaed, which amount shall not, for purposes of

calculating such axcess, Include any cosfs”
It is common cause that:

+ the common law contingency fees agreement concluded betwsen the
Applicants and the Third Respondent in January 2001 was superceded
by the Agreement subsequsntly concluded in terme of the cortingancy
fees Actof 1807,
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» the contingency fecs agféement between the applicants, and the Third
Respondert is 2 binding and enforceable agreement,

» R800 000 fees debited by the Appiicants constitute 25% of R2 200 000
received

At lgsue here is whether In tarms of the Contingency Fees Act, the applicants are
enfitled to 25% flat fas on the armount awarded plug disburesments or not.
Applicants contend that they are entitled to 25% of the settiement figure, plus
disbursements, Including counsel's fess. Further they argue that their
confingency fee agreement clearly stipulates this, and there is no basis for any
fees fo be assessed. On tha other hénd. the Respondents contend that the
appilcants are entitled to not more than double their normal fee provided that the
fee does not exceed 25% of the seltlement amount.

' Before dealing with the interpretation of the At | deem K aﬁhrnprfate to digress
and coneider wheather when the 'cnntlngancy fees is calculated in cases where
double the normal attorneys fee ls in excess of 25% of the tota! award, should
the curator's fees be debited with the 25% ¢r not. Though this issue was not
argued by either of the parties, | hold a view that thig question is an integral part
of the interpretation of the Act with reference to calculation of fess espacially
whers the 25% capplng has to be Invoked and | _shcmd thus pronounce on it. K is
my view that the curator's fess Is provision for disbursements and should thus
not be considered. Even if the Act were to allow a fiat 25% foe, it would bs wrang
to consider the R200 D00 curator's fees recsivad when making a calculation of
fees payable. |n the instant case, the first applicant ought to have been sensitive
to the fact that tha R200 000 curator's fees was provision for services still to be
rendered by him and/or his successors,

Turning back to the cnntingency fees agresment in questicn, the relsvant clauses
of the statutory contingsncy fees agreement read as follows;
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"5, The Allomey heraby warrants that the narmal fess on an alierney and own client basls to
periarm work in connsction wiih the aforementioned preceedings are calculated on the
following basis RS00 par hour for stomey,

8. The parties agree that if the cllant is sucﬁeasful in the aforementicned procsedings an
arnourtt shall be payable to the Attorney, calculated aocording to the foilowing methoc:
R1000.00 per hour but nof more then 25% of the successiuf clefm amount plus expenses
which Includes and consists of doclors' fzes, edvocates and any other expenses.

Nota Bene: If the success fee is higher than the Attorneya normal fess, such higher fes may

. not excead the Atferney's normal fees by more than 100%, and
’ in the cese of a claim sounding in money, nol exosed 25% of the fofs! amount
awarded or ahy amount abtalned by the allent in conssquence of the proceedings”

After receiving R3 200 000 the applisants wrate a fetter to the third respondent
——  advising him—of-payment-received andalso glving = prellmimary account of
monies recelved. The relevant exiract of applicant's letter dated 26" March 2001

reagds, "We confrm that the amount of /3 200 000.00 was recelved from the state, which
amount was placed In a trust investment, ms per statament provided to you. The welitan >
agreement betwaen this firm and you states hat our fees -may not exceed 25% of the successful
cfalm amount plis expenses -and therefore our account for fees, excluding expenses, may fiof
axcped REOG 000, Further Ady Hattingh has confirmed that his account will not excesd R200 000.
Piesse taks note however that the aforssald amounts are the maximum of our respectiva
acnounts, but {hat the totals of the sald accounts may be less, in which case the ditference will be

paid out 1o you atd your wifa"

In erder for one to get a better understanding of the A¢t, it is essential that one
also considers the historical backround of the South African Law regerding
chargeatls fees by the isgal practitioner, In our law, the basic premige of the foe
structure of legal pracitioners is reasonableness, This Act was passed with the
intention of promoting access to justice while at the same time reuﬁardrng iegal
practitloners that take the risk of accepting work without guaranteed paymsnt or
reimbursement for costs incurred, In an @ndeavour to strike the balance between
the interests of the needy pubiic as well as the interests of legal practitioners, the
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legisiature built into the Act restrictions relating to chargeable fees, The purpose
of the restriction was fo guard against a subsiantial amount of, ot all the
proceeds of Iitigation being swallowed by the legal fees. | ¢an find no amblguity in
tha language of the provision in question and in fact it is my finding that by
introducing this Act, the legislature did not depart from the age oid approach of
reasonableness when assessing chargeable fees. This purpose was clearly
considered when the Contingency Fees Bl wae debated before the Portfolio
Committee of the Department.of Justice on the 18" day of September 1997 when
fds D.F. Jana relterated the sataguards outlined by the Deputy Minister of Justice
that "A strategic safeguard Is 2 cefling preseribed for the quantumn of the legal practitioners’ fees
in stich circumstancas, Firsty, succesa feas shouid not exceed 100% of the narmal fees, and
secondly th total fees, including advocates’ fams where applicable, should not exceed 26% of the
procesds from the successful liigation. This will avoid a situation whare most if hat all of such
proceeds are absorbed In legal costs, and consequsnily the litigant Is (sl with littie or rothing at
the end”, I also find that the ieg:slatinn is in perfect conformity with the intention of -
the lagislature. The agreemﬂ-nt between applicants and the third respondent is
also not ambiguous-but is in conformity wilh the Act I this regard. What militates
very strongly against the construction advanced h}.r the applicants is their
aforesaid letter of the 26™ March 2001 to the third ragpondent. | do nat think that
the evidence as contalned in thls lefter substantiates the averment that the
applicants are entitled to a flat fee of 25%. In fact the evidence flies right in the
face of this averment and advances the argument of tha respondents regarding
fees to be charged. | have no n.:!iFﬁt'.:uIt:,»r in coming to the conclusion that the Act
clearly and unamblgucusly expresses the intzntion of the iegislature {o protect
the needy public by capping the chargeable fees. To sum up thus far, | am
persuaded that the applicants and third respondent concluded the agresment on
the understanding that the applicants were entited to R1000. ﬂﬂ per hour
providad that the total sucoess fees charged would not exceed 25% of the total
amount awarded, This s expressed in clear terms in the contingency fee

agreament.
| now turn to the question whether the 25% capping refates to a total amount
awarded or whether each legal practitioner invoived in the matter is entitled to
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25% of the total awarded. | have already alludéd to the fact that the legislature
was concemed with the adequate protection of the nesdy public when eoncluding
cantingency faas agresments, One of the concams was to prevent a sifuation
where most If not all of the proceeds of the award ara absorbed in legal costs
with the result that the I{tigant.-ihe very person that was meant to benefit from the
ltigation, is left with littie or nothing at the end. The relevant provisions Section

(2) of the contingency Act read as follows:

“ahy fees referred to in subsection (1) (b) which are highsr than the normal fees of the legal
practilonar concemed (hereinaftar refermed to as the ‘success few'), shall not excead such normal
fees by mare then 100 per cept; Provided that, in the case of claims sounding in money, the tobal
of any such suceess fee payable by the cfient to the legal practiionar, sha!l not exceed 25% of
the totai amount awarded or any amount abtaines by the client in consequence of the
preceadings concernad, which ameunt shall not, for purposes of calculating such excess, Includa

any sests", The provislon refating 1o 25% clsarly states that the total of any such
guccess fees shall not exceed 25% of the iotal amount awarded. It is not without
T reason fhat the legisiature has made refersnce to the word tofal, this is an
indication of the fotal sum of success fees payable by client In ralation 1o the total
amourit awarded. | thus find that the 25% capping relates fo the tatal amount of
success fees as against the total amount awarded firsspective of the number of

legal practitioners involved, See the Law of Contingency Fee in South Afrlca by K G
Druker at page 10 referring to the opinion of Adv M. Wallis SC sald the following:

* Waliis has ne hesitation in exprassing the view that the 25% cap " is m piobal limitation on ths
fees recovarabla by all legal pracritioners involved in & case”. Counsel's fees will be treated as a
dishureamant by attorneys when drafiing a bifl of costs', '

The applicants argue that there are possibilities of preseriptions relating to the
executor's claims and it would thus not be proper to grant an order in accordance
with the prayers as-contained in the respondent's counter application.

The history of this casa is ciear, the minor child's interests were left to take care
of themselves until the second respondent was appointed the curator. The
second respondent soon after assuming her duties referred the matter to the
taxing master and vitimately to the Law Society while the minar child was stifl
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allve, The argument of delayed review cannot arise in the circumstances of this
case. [ also find it strange that the appiicants suggest that the matier was
refarred for roview only six years after the account had been rendared while they
know fully well that the second respondent refzrred the matter in 2005 for review.
The applicants became aware of thelr right to apply for a review while the minor
child was still alive but chose o launch their appilication after his death. The
rights pertaining to the claim awarded and fees accrued arose during the lifetime
of the minor child and could thus not automatically be exiinguished when he died.
The appilicants da not profar an explanation whether a final account that they had
promigad the third respondent was ever rendered or not and if so, how much was
retained. In the circumstancas it is reasonabla to conclude that the final account
was not rendered and thue remains outstanding. | agree with the second
respondent that this case needs fo be finalized. once and for all. In the
gircumstances, it is ordered that:

1. The application of the Applicants be and Is hereby dismissed.

2. The counter application of the Second Respondsnt is upheld and the
foliowing ardar is made in reapect thereof:
2.1.  The Law Soclety of the Northera Provinces js authorised to review
the aftorney and client fees charged by the applicants in respect of
Case No: 22515/38,

2.2. Applicants are ordered to forthwith present their bili of costs in case
No: 22519/88 for review by the council of the Law Society of
Northern Provinces or its delegate, In terms of Secfion 5 of the
Contingency Fees Act.

2.3. The applicants are ordered o submit the completa taxed party and
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party costs biil 2s well as a complete attarney and client bili
including disbursements and all supporting documents to the Law
Society and the second respondant for the purpose of review.

2.4. Inthe event of the fees already debited by the Applicants in respact
of case No; 2251'9,*99 oxceeding the fees sc assessed (as
contemplated in order 2.2, and 2.3 above), the applicants are
hereby ordered to jolntly and severally, pay the full amount of such
excess to the second respondent, togathier with interest thereon

" calculatad at the rate of 15,5% par annum from 26 March 2001 up
to and including the data of final payment. |

3. 1t iz doclared that the maximum iimic of 25% of the sum awarded as
‘contemplated by Section 2(2) of tha Contingency Fees Act applies

coliectively to the fees of all legal practitionars engaged, in this case, both
the Applicants and the Counsal.

4. The applicants are ordered Jointly and severally, to pay the costs of this
application, including counter application, on the scale between sttorney
and cliant, ' '
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