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L E G O D I J 

T h i s is a n ac t ion p r o c e e d i n g s b a s e d on de l i c tua l c la im, ar is ing from 

t h e al leged negl igence of t he plaintiff. A t t h e s t a r t of t h e h e a r i n g of 

t h i s m a t t e r , I w a s to ld t h a t t he pa r t i e s had al ready se t t l ed t he m a t t e r 

on mer i t s . T h e a g r e e m e n t be ing t h a t t h e plaintiff w a s 2 0 % 

negl igent , w h i l s t t he d e f e n d a n t w a s 8 0 % negl igent . T h i s ha s t he 

effect t h a t t he plaintiff w o u l d be en t i t l ed t o 8 0 % of he r p roven 

d a m a g e s . 



2. The m a t t e r therefore proceeded before me t o asses the damages t ha t 

could have been suffered by t h e plaintiff due to the defendant ' s 

negligence. 

3. T w o wi tnesses testified. These w e r e the plaintiff and her son. O n 

the 24 J a n u a r y 2005 at or near Lynnr idgc Mall and on a p roper ty 

o w n e d by the defendant , t he plaintiff t r i pped on a pavemen t like-

wal l w h i c h w a s on the g round in a pa rk ing area. Having t r ipped on 

the pavement , t h e plaintiff fell and injured herself. 

4. Her injuries are descr ibed in pa r ag raph 4 t h e par t icu lars of claim as 

follows: 

"4.1 J ln ligte hoofbescring met ln laserasie van die linker wenkbrou, 

4.1.2 ln beseringvan die regter skouer; 

4.13 'n skaafwond van haar linker handpalm; en 

4.1.4 'n beseringvan die linker knic met 'n skaafwond van die feme" 

5. Based on the injuries, t he plaintiff in pa ragraphs 8 of her par t iculars 

of claim, claimed damages as follows: 

"8.1 gelcde madiesc uitgewe$ R5 000.00 

8.2 toekomstige mcdiese uitgawes R40 000.00 

83 algemene skadc RJ20 000.00" 

6. T h e a m o u n t of R 4 0 000 for future medical expenses was based on 

the medico legal r epor t by Dr Heymans . The repor t is a n n e x e d to 

the plaintiff's par t icu lars of claim. T h e cor rec tness of the r epor t w a s 

n o t p laced in issue by the defendant . 



I m u s t immedia te ly ind ica te t ha t acco rd ing to t h e v o u c h e r s or 

a c c o u n t s t h a t formed p a r t of the p roceed ings , t h e to ta l a m o u n t for 

p a s t medica l e x p e n s e s are ca lcu la ted as R2425-17 . Th i s d id no t 

a p p e a r t o be an issue. 

C o n t e n t i o u s issues revolved a r o u n d t h e a m o u n t for genera l d a m a g e s 

a n d t h e a m o u n t for fu ture medica l expenses . For th i s p u r p o s e , I w a s 

a s k e d to have regard t o t h e evidence of t h e plaintiff, he r son a n d t h e 

r e p o r t s by Drs H c y m a n s and Engclbrecht . Both these d o c t o r s d id 

n o t testify. Howeve r , the i r r e p o r t s a n d findings w e r e n o t p l aced in 

i ssue . I may m e n t i o n t ha t Dr Enge lbrec th , O r t h o p a e d i c Surgeon , 

p r e p a r e d t h e r epo r t on the i n s t r u c t i o n of t h e defendant . He w o u l d 

have test i f ied on behalf of t h e defendant . However , seeing t h a t the 

plaintiff a d m i t t e d t h e repor t , I was informed tha t his viva voce 

ev idence w a s n o t necessary . By agreement t h e r e p o r t forms p a r t of 

t hese p roceed ings w i t h o u t oral evidence. T h e c o n t e n t s a n d t h e 

co r r ec tnes s of t h e r e p o r t w e r e a d m i t t e d by t h e plaintiff. Based o n 

t h i s ag reement , t h e de fendan t c losed i t s case w i t h o u t l ead ing any 

evidence . 

In t h e r e p o r t by Dr Engelbrcch t , t h e plaintiff n e e d e d t o u n d e r g o 

surg ica l p r o c e d u r e to deal w i t h the repai r of the r igh t shou lde r 

r o t a t o r calf t ea r as we l l as decompres s ion of the r ight shou lder . If 

t h i s w a s to h a p p e n , she wil l incur t h e cos t s of t h e O r t h o p a e d i c 

Surgeon, a s s i s t an t as wel l as I t h a t of t h e anaes the t i s t . For th i s 

p u r p o s e a to t a l a m o u n t of abou t R58 0 0 0 w o u l d be needed . 

T h e plaintiff however , in her evidence ind ica ted t h a t she w a s no t 

p r e p a r e d to u n d e r g o any such a p r o c e d u r e d u e to her advanced age 

a n d d u e t o t h e fear of u n d e r g o i n g such a p rocedure . Secondly, t h a t 

she cou ld no t be given a gua ran t ee t h a t it w o u l d be successful a n d 



t h a t the re w o u l d be no compl ica t ions . Based on all of these, I find 

t h a t the plaintiff canno t be en t i t l ed to future medica l expenses 

regard ing surgical p rocedu re w h i c h she does n o t i n t e n d to undergo . 

11. H o w e v e r , Dr Enge lbrech t in he r r epo r t also deals w i t h a t r e a t m e n t 

w h i c h she refers to as "conservative". Th is p r o c e d u r e wil l entai l t h e 

cos ts of a b o u t R 2 0 000. Accord ing to Dr Enge lbrec th t , the plaintiff 

wi l l benefi t from inf i l t ra t ion of t h e sub-ac romia l space r igh t 

shou lde r w i t h cor t i sone as wel l as local anaes the t ic . However , th i s 

is sa id to only provide t e m p o r a r y relief. 

12. The de fendan t w a s n o t p r epa red to concede to t h e p la in t i f fs 

e n t i t l e m e n t of R 2 0 0 0 0 for future medica l expenses ba sed on t h e 

acc iden t t h a t had occur red on t h e 24 J a n u a r y 2005 . The c o n t e n t i o n 

as I u n d e r s t o o d it, w a s tha t , b o t h Drs H e y m a n s and Enge lbrech t in 

the i r respec t ive r e p o r t s confi rmed a "congeni ta l variant". 

13. Dr H e y m a n s ' evaluat ion w a s on 14 February 2006. M e n t i o n is m a d e 

of changes indicat ive of a r o t a t o r calf s y n d r o m e w i t h calcification. 

Also t h e type of a rcomion is ind ica ted as type III. This t y p e of 

ac romion is h o o k e d s h a p e d a n d is k n o w n to cause ro t a to r calf 

i m p i n g e m e n t s y n d r o m e as well as r o t a t o r calf tears . This is a 

congen i ta l var ian t i.e. t h e pa t i en t w a s b o m w i t h th i s t y p e of 

acromion . 

14. If find it necessary to s t a t e in full w h a t is fur ther said b y Dr 

Enge lb rech t in his r epor t deal ing w i t h a p a r a g r a p h t i t led: 

D I S C U S S I O N IN R E S P E C T O F PRE-EXISTING DISCUSSION. 

C o n t i n u i n g from pages 16 to 18 of t h e repor t , i t is s t a t e d as follows: 



"I have managed to obtain the Radiologist' report (Dr Baker) i.r.o. the 

patient's right shoulders; X-rays were performed on 24/01/2005, Mention is 

made of degenerative changes, which should be seen as pre-existing. However, 

the subacromial space is reported as normal TheX-ray report of14/02/2006 

indicates "The supra-spinatus exit is significantly narrowed" In my opinion 

this indicates accelerated degeneration of the right shoulder and fits in with a 

rotator cuff tear at the time of the accident. 

For the purpose of this report the following is stated: 

1. The patient most probably taking her shape of acromion into account 

has some pathology pre-existing to her right shoulder prior to the 

accident, although asymptomatic. 

2. The fall that she had, although minor, most probably caused the 

rotator cuff tear due to the shape of her acromion and the impact on 

an already weakened rotator cuff which is more often than not the 

case in patients of her age with the shape of acromion that she has. 

3. Had the accident not happened, it is possible that she would have 

gradually developed right shoulder symptoms, and not necessarily a 

tear. It is almost impossible however to put a time frame to this 

statement and this should be seen as a generalised statement. 

4. Although difficult to apportion, for the purposes of this report it is 

recommended that 15% of the above costs be seen as due to the 

accident and 25% as due to the patient's advanced age at the time of 

the accident as well as pre-existing pathology at the time of the 

accident, although asymptomatic. This apportionment should be also 



be applied to her whole person impairment as already discussed in 

this report. 

5. Lastly, I am of the opinion that the patient will not readily consent to 

surgery to her shoulder, due to the risks involved. 

15. This q u o t a t i o n has a bear ing , n o t only w i t h regard to t he RIO 000 

further medica l expenses , b u t also for genera l damages . Dealing 

w i t h future medica l expenses for n o w , the sugges t ion by counse l on 

behalf of t he de fendan t w a s tha t , future medica l expenses for t he 

plaintiff s h o u l d be p u t at R15 000 . Th i s seems to have b e e n b a s e d on 

w h a t w a s s t a t ed in p a r a g r a p h 4 of t he r epor t s t a t ed above. T h a t is, 

7 5 % of t he cos ts shou ld be seen as due to t he acc iden t a n d 2 5 % as 

due to t he pa t i en t ' s advanced age at the t ime of t he acc iden t as wel l 

as p re -ex i s t ing pa tho logy at t he t ime of the accident . 

16. Remember , Dr Enge lb rech t s ta tes t h a t t he pa t i en t , t h a t is, t he 

plaintiff, i nd ica ted t h a t her r ight shoulder w a s no rma l p r io r to t he 

accident . T h e plaintiff conf i rmed th is du r ing her evidence. She h a d 

no p r o b l e m w i t h he r shoulder pr ior t o t h e inc ident . She h a d n o t 

been unde rgo ing any t r e a t m e n t for t he shou lder pr ior to t he fall. 

This evidence shou ld be seen in the l ight of w h a t is s t a ted in 

pa rag raph 3 of Dr Engelbrecht ' s r epor t as q u o t e d above. At the r i sk 

of r epea t ing myself i t r eads as follows: 

"3. Had the accident not happened, it is possible that she would have 

gradually developed right shoulder symptoms, and not necessarily a 

tear. It is almost impossible however to put a timeframe to this 

statement and this should be seen as a generalised statement" 



Clear from the s t a t emen t , it is unce r t a in w h e t h e r the plaintiff w o u l d 

have to unde rgo conservat ive t r e a t m e n t had it no t been for t h e 

incident . The fact t h a t the plaintiff is having t h e type of acromion 

before the 24 J a n u a r y 2005 as descr ibed by t h e Doctors , in my view, 

is n o proof t h a t she w o u l d in any event have incur red the medical 

expenses to deal w i t h conservat ive t r ea tment . As I said, she 

exper ienced no p rob lem previously, desp i te her advanced age. 

Having been b o r n on the 15 May 1925, she w a s a lmost 80 years old at 

the t ime she sus ta ined the injuries on t h e 24 J a n u a r y 2005. Despi te 

her age, she had no p rob lem w i t h her shou lder and she w a s sti l l 

active in life un t i l 24 J a n u a r y 2005. To w a n t t o scale d o w n the R 2 0 

000 on the basis of the 2 5 % as suggested by Dr Engelbrecth , w o u l d 

be speculat ive. Speculat ive in the sense t ha t according to the r epor t 

n o cer ta in ty could b e p u t forward t ha t the plaintiff w a s in any event 

going t o incur some medical expenses t o deal w i t h the t r e a t m e n t of 

the shoulder even if she w a s no t injured on the 24 January 7 2005. 

Th is finding should be seen t o have a bear ing on the submiss ion 

w h i c h w a s made regarding the assessment of general damages . 

Dur ing a rgumen t the plaint i ffs counsel sugges ted b e t w e e n R80 000 

and R120 000 as a reasonable figures for general damages having 

regard to the evidence t endered by the plaintiff. If I u n d e r s t o o d the 

submiss ion , th i s w a s no t only for the loss of ameni t ies of life, b u t 

also for the pa in and suffering. O n the o ther h a n d counsel for 

defendant suggested t ha t any th ing b e t w e e n R60 000 and R70 000 

w o u l d b e reasonable assessment of the plaintiff's q u a n t u m on 

general damages. The con ten t ion by the defendant ' s counsel in 

p ropos ing such an assessment argued t h a t pre-exis t ing acromion 

cond i t ion was no t some th ing to ignore. Again I w a s urged to have 

regard to the 75 °/o and 2 5 % as r ecommended by Dr Engelbrecht . I 

have already deal t w i t h th i s aspect . I am no t satisfied t h a t for the 



purpose of assessment of general damages , th is is an appropr ia te 

case t o take in to account , someth ing w h i c h the plaintiff did no t 

exper ience before, even at such an advanced age. 

Scars and disf igurement as descr ibed in the medico-legal r epor t as a 

p igmen ted scar left of the eyebrow area. Th is is r epo r t ed as 

not iceable . T h e scar w a s also displayed by the plaintiff du r ing her 

evidence. However , wh i l s t not iceable , I do no t t h i n k t ha t it is such 

tha t it wou ld be of a great conce rn to the plaintiff. She d id no t say 

t h a t she was wor r i ed about it. Secondly, the plaintiff at her 

advanced age, w o u l d no t be great ly p e r t u r b e d like a young lady 

having a scar. 

Pain and suffering in the repor t is i temised in three . T h a t is, acu te 

pain t h a t is said p robab ly t o have been present immedia te ly after 

t ha t accident las t ing for one to t w o days, followed by mode ra t e pa in 

w h i c h wou ld have lasted, for seven to ten days. J u s t based on these 

facts, it does no t look like she suffered ser ious pain. 

She is how rever, said to be having chronic pa in as wel l as funct ional 

i m p a i r m e n t of her r ight shoulder . This is said to be due to a right 

shoulder ro t a to r cuff tear. The plaintiff, also confirmed this . It is 

therefore an aspect t o be t aken in to considerat ion. 

The plaintiff in her evidence and also as argued by her counsel , laid a 

great emphas i s on the loss of ameni t ies of life. The repor t by the Dr 

is very brief on th i s aspect . T h a t is, pr ior to t h e accident , t he pa t i en t 

enjoyed taking some wa lks and. tha t th is is unchanged . However , 

t he major par t of the plaintiff's evidence revolved a round loss of 

ameni t ies of life. 



23. As a rgued by t he counse l on her behalf, she could no longer drive 

a round o n he r o w n . She is no longer self suppor t ive . She u s e d t o d o 

s e w i n g all her life out . She can no longer do sewing as she used to . 

She l iked cook ing and bak ing no t only for herself or family b u t also 

for o the r peop le and friends. She can no longer do all of these . She 

can no longer en t e r t a in people as she used to do. She can no longer 

u se he r r ight h a n d to c o m b w i t h ease. She ind ica ted in cour t h o w 

she s t ruggles to c o m b herself. She can no longer easily d ress u p 

herself. She can no longer set u p t he bed w i t h ease w h i l s t she is 

p resen t ly at an old age village. If she w a n t s to go s o m e w h e r e she 

m u s t e i ther h i re a t ax i or ask someone t o drive her a round . She used 

t o be an active old lady till u p to t he 24 J a n u a r y 2005. She misses 

t h e act ivi t ies she used to do. 

24. T h e plaintiff appeared to be a s t r o n g wi l led old lady. Clearly w h e n 

she d e m o n s t r a t e d h o w she s t ruggles to c o m b herself, it became clear 

t h a t she shou ld be s t ruggl ing to do th ings w h i c h she u sed to do on 

her o w n . However , s o m e w h e r e along t he way, age w o u l d have 

caugh t u p w i t h her i r respect ive of t he injuries she sus t a ined on t he 

24 J a n u a r y 2005. For example , because of her old age, her son 

test if ied t h a t he could no longer a l low her and feel safe if she h a d to 

dr ive herself to busy places. O n e c a n n o t b l ame her son for th is . For 

her o w n safety a n d for the safety of o the r s it w a s necessary to do so. 

I do no t t h i n k t h a t she w o u l d for ever have been in a pos i t ion to do 

every th ing w h i c h she used to do on her o w n . 

25. An as sessmen t of general damages is n o t an easy task. Having 

cons ide red all re levant factors, one w o u l d have to come u p w i t h an 

a m o u n t t h a t is fair, and reasonable . You a lways try to reach a midd le 

road. Having cons idered all re levant factors a n d case l aws I w a s 



referred Co regarding assessment of general damages , I am of the 

v iew tha t R75 000 w o u l d be appropr ia te . 

26. This should then br ing me to cons ider an issue of costs . I have been 

to ld tha t Dr Engelbrec th w a s p u t on s t and by unt i l Tuesday the 1 

December 2009. The hear ing of evidence in th is m a t t e r s t a r t ed on 

the 2 December 2009, and only on this da te did the plaintiff indica te 

t h a t she w o u l d no t go for an opera t ion, t ha t is, surgical p rocedure 

referred to in the repor t . The repor t by Dr Engelbrec th w a s 

a d m i t t e d before the 1 December 2009. The sugges t ion du r ing 

a rgumen t w a s t ha t it w a s necessary to p u t Dr Engelbrecht on s t a n d 

by on the 1 December 2009 because she w a s expec ted to give an 

op in ion t h a t the plaintiff wil l no t readily consen t to surgery to her 

shou lder due to the r i sk involved. This in my view, w o u l d have been 

unnecessary as it eventually appeared to have been so. The decision 

on the r isk involved w o u l d have been or w a s only for the plaintiff to 

make . It w a s d e p e n d e n t entirely on the plaintiff. For example , if she 

had to say she w a n t e d to unde rgo surgical p rocedure , n o t h i n g the 

doc to r could have done about . Similarly, if she had decided no t t o go 

for s u c h a p rocedure , n o t h i n g the doc to r could have done about . She 

w a s briefed on the r isk long before the 1 December 2009. I am 

therefore no t satisfied t ha t doc to r Engelbrecht should be ent i t led t o 

the cos ts as suggested. 

27. Lastly, an issue w a s raised tha t any a w a r d falling w i t h i n the 

magis t ra te ' s ju r i sd ic t ion should disent i t le the plaintiff to costs on 

t h e Supreme Cour t scale. I do no t t h ink t ha t th i s w a s an easy 

mat te r . Choice of forum by the plaintiff in the c i rcumstances of t h e 

case canno t be said to have been unreasonable . 



28. Consequent ly , j u d g m e n t is hereby g ran ted in favour of the plaintiff 

as follows: 

(a) the defendant to pay R242:>.17 be ing for pas t medical expenses , 

(b ) the defendant t o pay R20 000 be ing in respec t of future medical 

expenses , 

(c) the defendant to pay R75 000 be ing in respect of general 

damages , 

(d ) paymen t s in (a) to (c) above are subject to the a p p o r t i o n m e n t of 

2 0 % against the plaintiff, 

(e) the defendant to pay costs of the act ion on the Supreme C o u r t 

p a r t y and pa r ty scale. 
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