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JUDGEMEDNT

VILJOEN, JA

- The appellant {to whom I shall hereinafter refer
as the plaintiff)sﬁed the respondent {(to whom I shall

refer as the defendant) in the court a quo for payment
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of RR0 000,00 damages alleged by him to have been
suffered when he fell off a train and sustained

severe bodily injuries. He alleged in his particulars
of claim that one Jan Coetzee, a ticket inspector
employed by the defendant, assaulted him and caused
him‘to fall off the train (the accident). The trial
judge found that the plaintiff failed to prove that

he had sustained the injuries as a result of an assault
committed by Coetzee at the stage when he fell off

the train but found that Coetzee had previously assaulted
the plaintiff in a compartment of the train. He awarded
him R100,00 damages for the latter ass?ult and made

no order as to costs. An appeal has now been brought against

this judgment, the plaintiff contending that the learned
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trial judée should havé awgrded him damégeslin the
amount of R30 000,00 (which amount, the learned judge
said, he would have awarded the plaintiff had he found
for him in full) and costs;

The accident happened during the hight of

1 December 1979. The final school term for that year

‘had come to an end on the previous day and the plaintiff

was on his way home to Port Elizabeth from Dalinwonga
school at Cofimvaba where he had completed his matricu-
lation year.  With certain ot;er pupils who were also
going home he travelled by bus from Cofimvaba to
Queenstown where they bought tickets for the train
journey to their various destinéticns and wherg thgy

boarded a train. It is common cause that Coetzee was

the ticket inspector on that train (train 5402%) and
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that he was acting within the course and scope of his
employment. After the train had left Queenstown
(according to Coetzee it was shortly before the train
reached Birch station: the first stationlafter
Queenstown) Coetzee entergd the compartment wherein
the plaintiff was and requested the passepgers to
produce their tickets for examination. The plaintiff
produced his ticket which turned out to be a bus ticke?
and not a train ticket. As to the events which occurred
thereafter the versions of the parties differ widely.
The plaintiff's witness Xeolani Kundayi testified
that he was standing in the dcorway ofnthe compartmént

when the plaintiff produced his ticket at the request

of Coetzee. The next thing he heard was Coetzee

. ' 5/.....remarking
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+ remarking "This is a bus ticket" and “You are a

bloody chancer" and helsaw Coetzee slapping the
plaintiff across his face with his open hand. Thg
witness and other friends of the appellant offered
to pay for a train ticket for the plaintiff and one
Malusi Mpakati actually produced R10,00 but Coetzee
simply ignéred them, caught the plaiﬁtiff.by the
scruff of his neck and marche; him out of the
compartment. That was the last he sawiof the plaintiff
baefore he later visited him in hospital.

The plaintiff told the cou?t that when at

Queenstown he asked for a single train ticket to

Port Elizabeth he was handed a ticket and paid for it.

.He never looked at the ticket to make sure it was a

.
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traih ticket. This Qés the tickétJhe produced whe?
Coetzee demanded to see his ticket. Coetzee_?old.him
it was a bus ticket. When he rose from his seat to \
ask for an éxplanation Coetzee slapped him across his -
face with his open hand and said he was a bloodg
chancer. ﬁolani Kundayi and Malusi Mpakati entered
the compartment and offered to pay for his train fare.
Malusi actually took out money. He himself had money
to pay for a train ticket, the plaintiff said, but
C?etzee ignored the offers to péy his fare, took hold
¢f him by the scruff of his neck and marched him ocut

of the compartment. In the next carriage, an empty one,

Coetzee commenced to assault him. He tried to protect

himself but was overpowered. He brecke loogse from Coetzee and

1/....ran
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ran into a toilet. Inside the toilet he removed

his pair of long white trousers and threw them through
the window of the train. He was left wearing a

pair of short black running shorts, a black lumber

jacket and a khaki shirt. He left the toilet, ra@'to the
front of the train and asked for help from some men who
were in another compartment. They allﬁwed him t;_hide
undery a bunk. When these men told him that the train had
arrived at Cathcart he came out from under Fhe bunk and
alighted from the train. His object in deing so was

to meet a man Whom he knewlaﬁd with whom he thought he
could possibly travel to Port Elizabeth. Thié man saw
him as he was alighting from the train but told him that

he was not going home but to some other place. The

8/....plaintiff



plaintiff thereafter hid in some place where he

could not be seen by anybody on the platform. When

the train commenced to pull out of Cathcart station

he decided to get back onto the train. He jumped onto

the steps leading to one of the carriage doors and held

onto_the rails on either side of the door. As he was

about to put his leg in at the door of the carriage

the door opened to reveal Coetzee standing in the

doorway. Coetzee started Kknocking him on the knuckles

of his hands with his metal clipper and told him to

get off. He told Coetzee he could not get off

because the train was running fast. He begged

Coetzee to aliow him ﬁo get onto the train but Coetzee

continued to assault him. Eventually, when he could

9/....endure




endure the pain of the assault on his haéds no-longerﬁ
he released his grip on the rails and fell. The.
first thing of which he bECamé aware thereafter

ﬁas the presence of the ambulance people who found
him next to the railway line and who transported hiﬁ
te the Cathcart hospital. Some time thereafter that
same night he was removed to the Mount Frere hospital
at East Londonlwhere, inter alia, his legs were
amputated.

Coetzee denied that he had assaulted the
plainti#f at all. What happened, he said, was that
when he arrived at a certain compartment in which
ﬁhere were approximately eight non-white passengers
one 6f the passengers produced a bus-instead of é

train ticket. He explained toc this person (who, by

10 /...inference,
5,
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inference, could only have been the plaintiff) that

he could not travel with a bus ticket on the train and
that he would have to buy a train ticket. The person
told him that_he did not have the money whereupon
Coetzee advised him to try and obtain money from
someone else and if he was not successfull in doing

so to return to Coetzee in which event, éaid Coe?zee;
he would have prepared a T589 feport. according to his
and other evidence this was a raport which, according.
to the regulations appiicable, had, in the event of'
a passenger failinglto pay his fare, to be completed
to reflect the name and address of the passenger and
full ?articulars of his default. At the passenge;'s

destination station the passenger would be handed over
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at the ticket office to the responsible clerk or

‘official who would try to collect the fare for the

ticket either there and then &r would enter into an
arrangement with the passenger for payment of the

fare. The report would be remitted to the office

of the System Manager who would, in the event of the

-passenger not having paid, take steps to recover the

fee and who would in a case such as the present also
refund to the passenger the fare wrongly paid for a
bus ticket. Coetzee continued his narrative of'the
events by testifying that when the train arrived at
Birch station he saw this person jump off the train
and run away. The train thereafter passed through
Essex siding and when it stopped at Imvani station one

12/....mVaﬁldén Bérg
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van den Berg, a conductor on a goods train which was
stationary there and walting for train 54025 to pass,
reported to- Coetzee that when the latter train had
pélled into the station he had noticed somebody

standing on the goose necks of the vacuum pipes between
two coaches. Coetzee walked down the length of the

-

train but saw nobody. When the train arrived at Cathcart

‘the station foreman, one Durrheim, reported to him that

he had seen somebody without trousers travelling on the
vacuum pipes between two coaches. He remarked to Durrhéim
that he was the second pgrson to report to him that a person
was travelling thus on the train. He again tried to

fi?d this person but without success and he gave

Durrheim the signal for the train to depart. BAs the
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train was pulling out of Cathcart station he started

~conducting a search for the person. His search was

rewarded when, between the third and the fourth éoach;
he saw a person standing on the two vacuum. pipes.

It was a Black person whose age he estimated at around
18 o£ 19 years. The person was wearing a black sweat
suit top but his legs appeared to him to be bare:  He
was standing with his hands between his gpper legs.

He spoke to the perscon and told him to enter the

cpach. The person did not reply. He stood back and
held the door open for the person to enper but there was
no response. When he leooked again the person was no

longer. there and was nowhere td be seen. At the next

station, Surbiton, he requested the station foreman.
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to notify Durrheim atICathcart station that hé had
seen the person about whom Durrheim had made the repoert .
but that the person had disappeared; that he suspectea
that the per;on had eithex fallen off or Jjumped oﬁf.
He regquested Durrheim to send somebody to look for the
person. He aléo tdﬁd the driver of another train which
was on the point of departing in the opposite dirébtioh
to keep a lockout, when his train appreoached Cathcart,
for a person on Qr next to the railway line.

Van den Berg and Durrhein coﬁéirmed the
evidence of Coetzee in so far as it involved them.
Van den Berg-éaid that he was standing on the platform
at Imvani station towards the rear end of his trainl

when train 54025 pulled into the station. He noticed

15/......a Black
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a Black man standing on the vacuum pipes between two
carriages. When he saw the man there was no proper
lighting and he was, thereforef unable to describe the
manﬁs clothing. As far as he could recellect the

man was wearing loﬁg trousers. When the train stopped
this person jumped off and ran te the front end of the
train. Durrheim testified that when train 54025 came in
from the Queenstown side he noticed a Black man
standing on the goose necks of the Qacuum pipeé. Thel
man was standing stra;ght up with each feoot on a

goose ne;k and with his hands between his legs. He

had no trousers on. He was wearing a top, the witness

said, but he could not remember what the top‘ﬁas like.

He could not see whether the person was wearing

underpants because he had his hands in front of him,

[
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but his impression was that the man was naked from
the waist down. When the train stopped and Coetzée
stepped off the train onto the.plétform he reported
to Coetzée who went to the front of the train to
inyestigate. He, Durrheim,_proceeded‘with his duties.
In due course, after the necessary signals had been
given, the train departed. Some time thereafter he
received a report from fhe station foreman at Surbiton
station and subsequently from the driver of a train
which arrived at Cathcart from Surbiton. As a result of
these reports the plaintiff was found seriously injured
next to the railway line scme 1040 metres from Cathcart

station and was removed to hospital.

The first important factual dispute which

17/.... in
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in the view of the learned trial Jjudge fell to be
resolved boncernedlthe events which éccurred immédiaféiy
after the plaintiff had produced his invalid ticket.
Allied to this, he said, was a dispute concerﬁing'when

in point of time or where in relation to Birch siding

“the incident occurred. In this respéct, he said,

he had the evidence of the plaintiff and Xolani on the
one hand, and that of Coetzee on the other. The judgment
proceeds as follows:

"Whether shortly after the ticket incideﬁt, what-
ever that incident involvéd, the plaintiff hid
away under a bunk in a coﬁpartment, or sought
refuge outside the inner confines of the train
carriages, 1t is virteally common cause that he
went into hiding in apparent fear of someone or
something. What, on the probabilities, could have
induced that fear? On £he defendant's version of
what occurred the plaintiff had noﬁhing to féaf.l
Although the meaning of ®"ticket report" had not

been explained to him, he had no reason to believe

18/.....that
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that he would be put off the train. Nor was

there anything in Coetzee's behaviour to have

caused him to go in fear of Coetzee. On the
defendént's‘version of the events there was
therefore no need for the,piaintiff to seek
refuge, and it is highly unlikely that he would
have done so. There was no need for him to go

in fear of anyone or anything.

By contrast, on the plaintiff's own version

he had every reascn subijectively to fear Coetzee.
He had been subjected to an assault for not
having a valid ticket, and the fear of further
assault or ejectment from the train would haﬁe
been a real one, It is very likely that in those
circumstances he would have endeavoured to escape
detection by Coetzee by hiding away. The
probabilities inherent in his hiding away in my
view clearly favour the plaintiff having been
subijected to some form of assault or threat which -

caused him to go into hiding."

He accepted the evidence of Xolani supported by

that of the plaintiff and the overall prbbabilities in

preference to that of Coetzee. 1In spite of the view

expressed by the learned judge that the guestion of

19/. .. .whether
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whether or not the ticket incident occurred before
or after train 54025 stopped at Birch siding did not
assume significant importance he nevertheless seemed
to have accorded it considerable weight. He,
preferred, he said, the evidence of Xolani and the
plaintiff {which he said was to the effect that the
incident occurred after Birch siding) to that of
Coetzee and strongly relied thereon in findihg that
the person who was seen by Van den Berg at Imvani
could not have been the plaintiff. The learned judge
reasoned as follows:
"I have already found that it is unlikely that the
ticket incident occurred before Birch sidinq.. If
it occurred beyond Birch siding it could not have
been, or 1s unlikely to have been, the plaintiff
who was seen on the vacuum pipes at Imvani by

Van den Berg.. According to vVan den Berg the

perscn seen by him was wearing long trousers.
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He is not able to identify the person concerned
as the plaintiff. He claims that the persbn in
guestion, when the train stopped, Jjumped off ahd
,ran away tc the front of the ﬁrain. Despite a

search by Coetzee he could net be found. .

The impression which Durrheim formed of thé
person seen by him was that he was naked from the-
waist down. This person apparently also left the
train as he could not subseguently be found"byal
Coetzee. Nor did Durrheim see anyone mount the
vacuum pipes before the train left Cahtcart.

Thg defendant's "evidence does not in my view
establish that the person seen by Van den"Bekg and
Durrheim was the plaintiff. There is insufficieﬁt
evidence to conclude that the person seen by

van den Berg was the same person seen by Durrheim
or, for that matter, the injured person found
alongside the railway line by Thorncroft. Thére was
ne positive identification of such person as the
plaintiff, nor any matching descriptions to fit
the plaintiff. Furthermore, it seems unlikely
that the plaintiff would have travelled allil the
way from Birch siding to Cathcart railway

station on the vacuum pipe coupling, bearing in
mind how long the journey would have taken and

the discomfort and danger it would have entailed.
While it might seem too great a coincidence that

different people travelled on the vacuum pipe

21/}....Couplings
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couplings on the same train during the saﬁe
jdurney, albeit ét different times, there 1is
evidence, as I have previously mentionedf'that
it is not uncommon to find people travelling
in that position. Having regard to the whole
conspectus of eviaence it has not been shown
that it was the plaintiff who was seen by

van den Berg and Durrheim. I do not therefore

find support in theilr evidence for that of Coeﬁzee{"
In the view of the learned judge it folléweé that

when it came to the events immediately preceding the
plaintiff's fall from the train he was basically left
with the piaintiff's evidence against that of Coetzee.
Coetzee did not favourably impress him as a witness,

said the learned judge. He was in his view a trifle
overbearing and somewhat aggressive a;d he sought to

argue away certain aspects of the plaintiff's evidence,

often without conviction. Coetzee also, to his mind,

22/....exaggerated



@

22,
exaggerated the disability from which his left hand
suffered in an attempt to convince him that he
could not have behaved in the manner deposed to by
the plaintiff. Equally unconvincing, said thg judge;«
were his efforts to persuade him of the difficulty of
keeping the door open and striking blows at the hands
cf someone holding on to the handrails in the manner
deposed to by the plaintiff. He found it difficult to
accept that Coetzee did not see or hear the plaintiff
fall off the train having regard to where he claimed
he was at the time. The overall impression left by
Coetzee was not a convincing one, said the learned judge.
Coupled with that was the fact that he had held his

evidence concerning the ticket incident to be untrue.
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In the circumstances he was, therefore, not prepared 
to accept Coetzee's evidence as correctly réflecting
what had happened immediately pefore the plaintiff
fell off the train.

It did however not follow from thé fact that
Coetzee's evidence Qas not acbeptable that the
plaintiff's version of what happened was, he-saiaf
On the plaintiff's evidence, he pointed out, Coetzee
was guilty of a sadistic, sustained assault having
regard to the likely consequences of the plaintifi's
releasing his hold on the handrails. ﬁith this
consideration in mind he proceeded to assess the
plaintiff‘s evidence and its acceptability. The

plaintiff on the whole created a favourable impression .
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in the witness box, said the learned judge, but

certain features emerged from the evidence which
rendered his version of what occurred suspect.

The 1earned Jjudge pro§eeded to deal in some detail

with the allegations in the pleadings, the particulafs
in the notice of demand in terms of 56; of Act 70 of
1957, the contents of g statement the plaintiff made on
2 December 1979 to constable Kirton and the version put
on his behalf dﬁring the criminal proceedings institﬁted
against him on a charge of unauthorised travelling upon
a train. He came to the conclusion that these allegations
were 1in certain respects at variance with one anather

and with the evidence he gave before him. He also

held that the plaintiff tried to embellish his evidence
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by introducing, during cross-examination, certain
details of which he made no mention during his

evidence-in-chief. Having regard to the principle

enunciated by Watermeyer JA in Gates v Gates

1939'AD 150 at 155, the shortcomings in the plaintiff}s
evidence and the different versions given by him of
what occurred, the learned judge found himself
unable to‘accept his evidence that he was otherwise
assaulted save for the assault upon him in the compartf
ment where his evidence was supported by Xeclani and‘tbe
probabilites. It followed, in the learned judge's
view, that his damages should be limited Fo those
suffered in respeqt of that assault,

On behalf of the‘plaintiff_it was submitted

that the learned trial judge correctly accepted the

26/.....avidence
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evidence of Xolani, supported by that ¢f the plaintiff

and the overall probabilities, in preference to that

of Coetzee, in holding that the plaintiff had

established on the requisite balance cf probabilities

that Coetzee did ascgault the plaintiff in the

compartment in the manner deposed tec by him

and Xolani. The learned judge was also correct in

]

stating that on the evidence as a whole it seemed to

be more likely that the incident in the compartment

cccurred after the train had reached Birch station,

it was urged. Proceeding from this premiss counsel

for the plaintiff argued that the court, having found

that the plaintiff was deliberately and without

provocation assaulted by Coetzee and that Coetzee, in

giving his version of what happened, deliberately lieq,
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there was no inherent improbability in regard to
Coetzee's conduct as testified to by the plaintiff.
The plaintiff's evidence was not free from what the
learned judge described as shortcomings, counsel
conceded, but he submitted that the learned judge gave
too much weight thereto,

The issue as to whether the appellant stg@d
on the goose necks is, even though not vital to the
cutcome of the case, an important one. Although T do
not fully agree with counsel that because this issue
was decided in favour of the plaintiff the decision
substantially affected the other issue relating to the
cause ©of the plaintiff's fall from the train - I

nevertheless, in view of the importance of the issue
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and in view of counsel's argument that the learned

trial judge gave too much weight to the shortcomingé

in the plaintiff's evidence on the otéer issue, propose

to deal with it in the context of the case as a whole.
The learned judge's remark that it is virtually

common cause that the appellant went into hiding in

apparent fear of someone or scomething ﬁay be correct

but the implication that that fea? was induced or partly

induced by an assault by Coetzee upeon the plaintiff

is not justified. I do not agree with the conclusion

of the learned judge that on the defendant's version

the plaintiff had nc reason to believe that he would

be put off the train. That probably was what hé did fear.

On Coetzee's version he did not explain to the plain-

tiff what would happen if he failed to find the noney
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to pay for a train ticket. He simply told him to try
and find the money. That a person who did not pay
was liable to be put off the train is what Xolani
believed, as 1s evident from the following excerpt
from his evidence under cross-—-examination:

"Do vou know what happens to a person

who travels on a train without a ticket?...

I think I know it. What happens?....

He 1s generally arrested or taken out of the

train.”

This might have been a belief generally held by Black
passengers on the train. There was evidence that a

passenger who refused td pay for his ticket and with
whom no satisfactory arrangement could be made . could
under certain circumstances be arrested. That he was

liable either to be arrested or put off the train might




TH

30.

also have been feared by the plaihtiff.  But the
finding that the probabilities inherent in the
plaintiff's hiding away clearly favour the plain?iff
having been subijected to some form of assault which
caused him to go into hiding was not, in my view,
warranted.

As I read the evidence there does not appear
to have been a serious dispute concerning when in
point of tiﬁe or where in relation to Birch siding
Coetzee entered the compartment. (Coetzee said it
occurred before the tra?n reached Birch siding and
that the pyaintiff ran away while the train was
stationary there. That Coetzee entered the compartment

before Birch siding was never disputed by either Xolani
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or the plaintiff. Under cross-examination the
following evidence was given by Xolani:
"and it is correct that the ticket examiner
came to examine your tickets before you
had got to Birch station? .... In that
respect I do not know."

The plaintiff denied that he left the
train at Birch siding but he never said that the
incident involving the first assault occurred
beyond the siding. He geoes no further than stating
that Coetzee entered the compartment after the train

had left Queenstown, as appears from the fbllowing

extract from his evidence-in-chief:

"Now, do you recall that a ticket examiner
came at some stage after the train had left
Queenstown, and asked for your ticket? ....

Yes 1 do.

Did he came intc the compartment? ....

32/....Yes,
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vYes, he entered the compartment,”

Reasoning that it couid net have been the
ﬁlaintifﬁ who travelled on the vacuum‘pipes_ the
learned fjudge, under the impression, apparently,
that the two versions clashed, referred to the
evidence of van den Berg that when he saw the person
at Imvani he was wearing long trousers whereas
purrheim formed the impressicon that the person seen
by him was naked from the waist down. The évidence
of these two witnesses does not, in my view, conflict,
nor is the evidence of Durrheim inconsistent with the
evidence of Coetzes. It would only be such if one
were to proceed from the hypothesis, as the learned

judge apparently did, that the plaintiff removed his

33/..... trousers
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trousers in the toilet. Is the hypothesis correct?
In my view not because ip has no probative basis
other than the word of the plai?tiff. it was
certainly not commeon cause. That the plaintiff
might have lied in ;his respect was never considered
by the learned judge. It seems somewhat strange
tha£, if he did remove the trousers in the toiletf
he did not hide them somewhere on the train to be
retrieved by him if and when opportunity presented itself.
His explanation that he threw them out of the window
because it was an old pair for which he had no
further use is, in my view, all but cenvincing. It
simply does not scound true. If he jumped off the

train at Birch siding and fled while he was fully

34/....clothed,
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clothed, as Cogtzee said he was, he might sﬁill
have worn the frousers when he was seen by Van den
Berg at Imvani. It is very likely that he realised
that he had been seen at Imvani and that he shortly
thereafter remowved his trousers so as to be less
conspicucous in the dark underpants than in the white
or, as Coetzee's recolleFtion was, light grey pair
of trousers.

True, there was no positive identification
of the plaintiff as the person who travelled on the
vacuum pipe couplings but I deo not agree with the
learned judge that it seems unlikely that the plaintiff
would have travelled in that peosition all the way from
Birch siding to Cathcart railway station. Somebody

35/....d1id
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did travel there. That two people travelled there,.

as it were in relay, appears to me to be too great

a coincidence to be regarded seriocusly as a

probability. As appears from the excerpt of his

judgment quoted above this was appreciated by the
learned judge himself. He disposes of his own mis-
givings in this regard by having regard to the ev%dence
‘that it 1s not uncommon to find people travelling in
that position. In the circumstances of this case it is
a possibility but hardly a preobability. In my view‘the'
learned judge should have found the balance of probabi-
lities to have been in favour of the inference implicit
in the evidence of Coetzee, Van den Berg and Durrheim

that it was the plaintiff who travelled on the vacuun

pPipe couplings from Birch siding to a spot where he fell
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of f somewhere béyond Cathcart station.

Counsel for the appellant virtually conceded
that if this Court were against him on the issue of the
identity of the plaintiff as the person who travelled
on the vacuum pipe couplings he had little hope of
persuading the Court that the learned judge was wrong
in regard to the further issue relating to the cause of
the plaintiff's fall. Counsel's presentiment is well-
founded but I am not disposed to dismiss his submissions
in this regard summarily. I shall therefore, even though
a consideration thereof would serve merely to reinforce
the learned judge's reasoning, deal with this issue.

The accident hapgened during the early hours
of 1 December 1979 and the plaintiff underwent an

operation the same morning. On the next day in

37/ hospital
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hospital a railway police constable, one Kirton,
took the following statement from him:

“on 79/12/01 at about 00h(0l a ticket examiner
came to me and asked me for my ticket. I

gave him the ticket. The ticket examiner told
me it was a bus ticket (SAR) and not a train
ticket. The ticket examiner then told me I
must follow him. The train was in motion

just outside Cathcart station and they told

me I must get off the train. I teold them

the train was moving I can not get off. I

did not know that it was a bus ticket.

Theythen told me that I am a tsotsi and they
pushed me out of the train while the train
was moving. That is all I remember."
Cn 12 February 1980 a notice in terms of
s64 of Act 70 of 1957 was addressed to the System
Manager of the South African Railways, East London,

by an attorney on behalf of the mother of the plaintiff,

who was still a minor at the time, in which it was

38/....alleged
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allegea that "my client's son was wrongfully and
unlawfully and maliciously pushed off the train by
one ticket inspector.”

In a criminal case in which the plaintiff
was charged with having travelled on a train without
a ticket he was not fequired to give evidence but was
discharged at the end of the State case on the ground
that he had not been properly identified as the person
who had travelled on the vacuuﬁ pipe couplings. However,
from what was put to Coetzee on his behalf it can be
gleaned what hls case was during July 1980 when the

l

matter was heard. The following extracts from Coetzee's

evidence under cross-—examination are relevant:

"Q. The accused ran away from the compartment
when you assaulted him.

A. Ek het hom nie aangerand nie.‘Hy het geloop.”

The compartment referred to here was the one in which

hY

the plaintiff and his friends were,. 39/ "O. The



)

39.

"0. The accused wil say that you confronted

him as he was about to enter a coach from

cutside. One leg was already inside the

coach and the other still con the steps

leading into the coach.

A. Dit is nie waar nie. .

Q. Accused will

say he was then holding onto the

bars at the door as he climbed in.

A. Ek weet niks

Q. Accused will

on the hands

A. Ek weet niks

Q. Accused will

daarvan nie.

say that youithen struck him
with your ticket clipper.
daarvan nie.

say that he could not take

the punishment any more and you pushed him,

A. Ek het nie aan Beskuldigde geraak nie.”

The plaintiff's instructions to his legal

representative therefore seem to have heen, in the

first instance, that he ran away from Coetzee when he

was assaulted in the compartment. No mention was
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made of another assault in ancother carriage.
Secondly, the assault which caused him to fall
comprised both an a;sault with the clipper and
a push.

Summons was issued on 21 November 1980. In
the particulars ¢of claim accompanying the summons
it was alleged that Coetzee assaulted the plaintiff
and "caused him to fall off the said train.”

In a reguest for further particulars the
plaintiff was required to state:

"Precisely how was the plaintiff assaulted?
Full particulars are requested of each and
every unlawful act upon which the plaintiff

intends to rely."

The reply dated 13 March 1981 was:

"Plaintiff was assaulted by the hand of the

ticket examiner and with a ticket clipper.™
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What exactly the pleader meant to convey

by the worxds "....

ig not clear but,

h n

by the hand of the ticket examiner"

judging by what was put on his behalf

in the criminal trial, it seems that the plaintiff was

at this stage still relying both on his having been

heaten on the hands with the ticket clipper and on

[ R TR

his having been pushed. Howevér, during the trial in

the Court a quo he clearly at first, jettisoned the allegaticn

that he had been

extract Erom his

"He did not

No, he

pushed, as appears from the following

avidence:

push you out of the train did he?

never pushed me. And you have

never suggested that he pushed you out of the

train? ....

What I understand is that I fell

of my own because my hands could hold no longer."”

42/.... When
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' Under further ¢ross-examination he was not So
definite. When he was referred to the notice written
by his mothef's attorney, he took refuge in his
inability ;o remémber but, on balanée, he was not

relying on the push any longer:

"Now did vyou tell anybody that you had been

pushed off the train? .... I do not remember well.

You cannot have said that if it did not happen,
can you? .... It is difficult for me to answer

that gquestion.

You are here to tell the truth, I take 1t?
.... According to me, the way he was assaulting
me, I cannot know what else he was doing, because

the mest impertant thing that I felt was the pains.

You have described to us how you were caused to -

what caused you to fall off the train? .... Pardon?

You have told us what caused you to fall off the
train? .... Yes.

And in your evidence-in-chief you said that - you
gave a very graphic description of how he struck
your hands with a ticket clipper until the pain
became too much and you let go and you fell off?

Correct.
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And I take it that you were tellinq the
truth? .... Correct.

Before lunch I asked you whether that was the
only cause of you falling off the train?

I cannot remember everything that happened on
that particular night, because it is a long
time since this happened.

Your answer was, that was the only thing
that caused you to fall off the train? ....
Correct.

Just now I asked you directly whether you
had been pushed off the train, and you said no?
..+. I said I cannot answer that, because I am
not sure.

No,your answer was, no, you were not pushed
out? .... wWell, I do not know.

Were you or were you noﬁ pushed out? ....
I do not remeber being pushed cut.

Who told your attorneys that you had been
pushed out if you do not remember such a thing?

I cannot remember now whether he pushed ﬁe,
but whatI remembarwell was, is that I could neot
withstand any longer being hit as he was doing

on that day."

He similarly prevaricated when he was cross-

examined about the version put to Coetzee on his behalf

44/....during
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during the‘criminal trial.

I expressed the view above that, regard being had
to the history of the allegations, my interpretation of
the reply to the defendant's request for further
particulars regarding the nature of the assault is that

the pleader at that stage relied both on the push and

the assault with the clipper. I do not thereforg

agree with the learned judge's construction that the
reply was intended to embrace the assault in the
compartment immediately after the plaintiff was
found in possessioj of an invalid ticket but I agree
with the following comment of his in respect of
another unsatisféctcry feature of the plaintiff's

evidence:

45/.... "In
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"In relation to these incidents the plaintiff
in his evidence-in-chief only made reference
to Coetzee striking him with his open hand and
"assaulting" him. Neo reference was made to
Coetzee kicking him. Yet under cross-examina-
tion he claimed that Coetzee kicked him a
number of times with his booted foot. Not
only is this in conflict with his pleadings,
but I find it strange that it was not mentioned
by him in his evidence-in-chief. . I am left
with the impression that the plaintiff tried to
embellish his evidence by introducing the
allegation that he was kicked by Coetzee as well."

4

In addition to what was pointed by the learned
judge as "shortcomings" there are, in my view, a number
of other improbabilities arising from the plaintiff's
version. For the fall to have happened as he said it
did he had to get off the train and onto it again.

The reason he furnished for getting off the train was
to meet an acguaintance of his with whom he expected

i46/....to be
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to be able to travel to Port Elizabeth. How did
he know that this person would he on the platform
in the middle of the night? O©n this point he did
not enligh?en the court, but it is in itself an
improbability. According to his evidence and by the
sheerest chance, there, lo and Behold,bthis pgrson Was
on the platform ready to talk to him when he stepped
off the train. This happy concurrence of events is
too much of a caoincidence to be seriocusly considered
to be the truth. I am convinced that he invented this
gentleman for his own purpoeses.

What renders his version in this regard more
improbable is his evidence regarding hisg moveme?ts

after this mysterious gentleman had disappointed him.

47/....He
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He said he hid from sight until the train was
about to leave. But why hide aﬁay from people,
including presumably Coetzee, who might see him?
He said he removed his trousers so that Coetzee
would not recognise him when he would, as he
apparently had every intention to do, pay for a train
ticket when he met Coetzee again on the train. What
he wished teo avoid, it seems, was to be recognised
as the person who had presented the bus ticket instead
of the train ticket. He said:

"And when you got back or when you tried to

get back on the train at Cathcart, was it

your intention tolgo and hide again? ...,

I did not want him teo know me, or identify

me, but when I do meet him again, I should

pay him.

I do not understand the answer, I am afraid.

... When I got down from the train, I knew

48/....that




o2

ot

48.
that he would be able to identify

me with the white pair of trousers.

S0 when I went in now, in.the short
pair of trousers, my aim was that when
he demanded tickets, I would pay him,
because he would probably not know
that I am that person who had a white
pair of trousers.”

His evidence about the chance appearance
of Coetzee at the dcor through which he intended
to board the train is alsc, in my view, highly
suspect. Train 54025 consisted of fifteen coaches.
Yet, miraculously, at the very door through which
he intended to enter the coach Coetzee suddenly
appeared and proceeded to assault him with the
clipper. This 1is too much of a coincidence to

be regarded seriously as a probability.

In this regard Coetzee's evidence that he walked

49/....from
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from coa&ﬁ to coacé te try and find the perscon who
had been seen by Durrheim is much more probable.
For these reasons I have come to the conclusion that
the plaintiff did not tell the court the truth and
that the finding of the ;earned judge that he was

unable to accept his evidence on the cause of his

‘fall cannot be disturbed.

In respect of the award of RI100,00 damages
there was no cross-appeal and I do not deem it
necessary to deal fully with the issue relating to the
first assault. However, in fairness to CCoetzee whose
career may be jeopardised i1f he were found to have committeq
the assault I point out that there are certain features whic?
render the evidence of the plaintiff and Xolani in this regafd

1

50/.... highly
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highly suspect. In the statement made hy him an

2 December 1979 he said that "thevy" told him he was

a "tsotgi". His and Xolani's evidence in court

was that Coetzee teold him he was a chancer. In his

statement he said he was told by Coetzee to follow

him. His and Xolani's evidence was to the effect

that he was taken by the scruff of the neck and

forcibly taken out of the compartment. In his

statement no mention was made by him of the offer of

some cof his friends to pay for his ticket. The

evidence given by Xolani and himself in court was that

his friends offered to pay for a train ticket and

that he himself had money to pay for it. It is not

«

uncommen for passengers to pay their train fare on

51/....the
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the train. If the evidence of the plaintiff and

Xolani tha£ they had money and offered to pay for
a train ticket were the truth it ié, in my view,
highly improbable that Coetzee would ;ave_gone‘to
the trouble of rémoving the plaintiff from the com-
partme?t ~ let alone foolishly incur a risk fraught
with dire consequences inherent in an assault on
the plaintiff in the presence of his friends.

The appeal is dismissed, with costs.
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