


has a constitu tiona l right to be legally represented, that if he 

does not have m oney he m ay approach the  Legal Aid Board 

and tha t it was des irab le  tha t he shou ld  be legally 

represented, he e lected to represent him self.

W hen the tria l com m enced and as it w as agreed between 

the parties, the  court m ade the  fo llow ing order:

"1, It is o rde red  in te rm s o f ru le  33(4) that the issue o f  

l iab ility  be dec ided  firs t a n d  separa te  from  the  

rem a inde r o f the  issue;

2 The issue o f liab ility  w hich s tands to be  ad jud ica ted  

betw een the pa rties  re la tes  to the d ispute

2.1 be tw een the p la in tiff, on the one hand, and  the 

firs t and  second  defendants  on the o the r as 

de linea ted  in pa rag rap hs  5 a n d  6 o f the  

particu la rs  o f  c la im  read w ith pa ragraph 5 and  6 

o f the respective  p ieas  o f  the firs t and  second  

defendants; and

2.2 be tw een  the firs t defendant, on the one hand, 

and  the second  de fendan t (who has been jo in e d  

b y  the de fendan t as a th ird  party) as de linea ted  

in pa rag rap hs  1 and  2 o f the  th ird  p a rty  notice  

and  paragraphs 2, 4, 5 and  6 o f  the  second 

de fendant's  p lea to the sa id  notice;



3. The rem ainder o f the issues as set out in paragraphs 7 

to 12 o f the particulars o f claim are to stand over for 

adjudication at a la ter stage

For ease reference the first defendant would hereinafter be 

also referred to as the RAF, depending on the context, and 

the second defendant’s would be referred to as Mr. 

Koopman,

The collision which gave rise to this action occurred on 4,h 

November 2005 at or near the corner o f Duncan and 

Duxbury streets, Hatfield, Pretoria in the district o f Gauteng 

at about 2H00.

The plaintiff was a passenger in an Audi A4 w ith registration 

number NPJ 703 GP (hereinafter referred to as the Audi) 

which was driven by Mr. Koopman. The o ther vehicle which 

was at the scene when the accident occurred was the 

insured vehicle, a Jetta with registration num ber NGW  269 

GP (hereinafter referred to as the Jetta) which was driven by 

Mr. Chris Potgieter, (Mr Potgieter), the insured driver. The 

Audi and the Jetta were both driving from  south to  north in 

Duncan street According to the evidence there were no 

other mobile vehicles at the scene when the accident 

occurred.

During the tria l proceedings, the plaintiff was always in court 

and she did not testify. Two witnesses testified to support her 

case, viz Mr. Hendrik Smit, (Mr Smit) and Mr Francois Van



der Merwe (Mr. Van der Merwe) and thereafter her case was 

dosed. The court was informed that the  reason why the 

plaintiff would not testify is because she sustained serious 

head injuries and could not remember and/or contribute in 

any way as to how the accident occurred.

The RAF in its piea denied tha t the plaintiff's injuries were 

caused by or arose out of the driving of the Jetta. Mr. 

Potgieter gave evidence on behalf of the RAF and the RAF's 

case was closed. Mr. Koopman, the second defendant, also 

gave evidence and thereafter closed his case. The RAF, in 

its plea, fu rther admitted that Mr. Koopman was negligent 

and made an undertaking in term s of section 17 (4) (a) in 

respect of p la intiff’s special dam ages subject to a lim it of 

R 25 000.

Mr. Sm it and Mr. Van der M erwe both tow -truck operators 

who w ere on duty testified that before the accident occurred 

they had parked their tow vehicles at the corner o f Lynwood 

and Duncan Streets. Mr. Sm it’s tow-truck was parked on the 

southern westerly corner of the intersection on the pavement 

in Lynwood Street facing the easterly direction. Mr. Van der 

M erwe1 s tow -truck was parked on the pavem ent on the left 

northern side o f the intersection in Duncan Street facing the 

southern direction. Both testified that their attentions to the 

Audi and the Jetta was triggered by the high revolutions of 

engines when the Jetta and the Audi passed at the 

intersection of Duncan and Lynwood Streets. Further details



of their evidence will be dealt with hereunder when the 

evidence of other witnesses is evaluated

The issues to be decided in this matter, revolves on whether:

10.1 the Audi and the Jetta were engaged in on unlawful 

and wrongful racing commonly known as dicing' prior 

to the accident

10.2 Mr, Koopman drove the Audi negligently.

10.3 was the accident caused by or arose from the driving 

or other wrongful or unlawful act of Mr. Koopman.

10.4 The respective degrees of negligence of Mr. Potgieter 

and Mr. Koopman for purposes of the order sought by 

the first defendant in terms of the third party notice, i.e. 

the contribution which the RAF may be entitled to in the 

event of it being found to be liable to the plaintiff on an 

unlimited basis.

Mr. Potgieter on behalf of the RAF testified that before the 

accident happened he, together with his friends, was at a 

function at Odds Club in Brooklyn. When they left the club 

they agreed that they were going to Drop Zone, a nightclub 

at Hatfield. When he left the dub he drove alone in the Jetta, 

jo ined Duncan street and faced the northern direction. He 

stopped at the robot controlled intersection of Duncan and 

Charles street. The robot facing him was red. The Jetta was 

on the right lane and there was a vehicle on the left lane



para lle l to  the Jetta which was also stationery. T h e  Audi was 

behind the  said vehic le  on the left lane.

W hen the  robot turned green he pulled the Jetta  fast and 

continued driving at a speed higher than the  legally 

prescribed speed of 60km /h in that area. W hen he passed 

o the r in tersections as he was driv ing in D uncan street, the 

robots w ere  green in his fa vo u r

W h ils t driv ing  in Duncan Street, on the le ft lane, im m ediate ly 

a fte r passing the intersection o f D uncan and Duxbury he 

heard the screech ing o f the tyres o f a veh ic le  behind him. He 

im m edia te ly  looked a t his right rear v iew  m irror and saw the 

A ud i losing control, spinning and collid ing w ith  a w a ll on the  

easte rn  side out o f the  road. He stopped, reversed and 

parked the Jetta on the  side parking next to  the  bus stop 

dep icted on photo 41 in exhibit ‘B \

He alighted from  the Jetta and w ent to the Audi. He w as the 

firs t person to arrive at the  Audi and unexpected ly saw  the 

p la in tiff in the  passenger s seat and Mr. Koopm an had slided 

to  the  back seat. Both w ere unconscious.

He the rea fte r saw  the  tow -trucks and spoke to  Mr. Sm it w ho 

also arrived at the  scene and w anted to give som e medical 

a id  to  the  p la in tiff and Mr. Koopm an in the  Audi.

H e then left the  scene to  fetch his ce llphone  from  his fla t 

w h ich  w as not very fa r from  the  scene o f the  accident and to



report the accident to  his girlfriend and to  Mr. Kaopman's 

girlfriend.

In testifying how he knows Wlr, Koopman, he said they were 

together at the Odds club and they also stayed together at a 

flat. He denied that he was involved in an organised race or 

dicing with Mr Koopman and further tha t his vehicle came 

into contact with the Audi immediately p rio r to the accident 

He further denied that he previously diced w ith Mr. 
Koopman.

Mr. Koopman testified that he has no recollection o f the 
events preceding the collision and thereafter. He could not 

recall if he was engaged in a race with Mr. Potgieter. He 

further stated that he previously raced (diced) with Mr. 

Potgieter.

Liability of the RAF viz-a-viz the plaintiff arises from the 

provisions o f section 17(1) which reads as follows:
“The Fund. ..shall-

(a) subject to this Act, in the case o f a claim for 

com pensation under this section aris ing from the 

driving o f a m otor vehicle where the identity o f the 

ow ner o r  the driver thereof has been established,

(b).., be obliged to compensate any person (the third party) 

fo r any loss o r damage which the th ird party has 

suffered as a result o f any bodily in ju ry to h im se lf o r 

herse lf or the death or any bodily in jury to any other



person , caused by o r aris ing  from  the  driv ing o f a  m otor 

vehicle b y  any  person at any p lace  w ithin the Republic, 

i f  the in ju ry  o r  death is due to the neg ligence o r  o ther 

w rongfu l a c t o f the d rive r o f the e m p lo ye e ’s o f  the 

m oto r veh ic le ...in  the perfo rm ance o f the  em ployee 's  

duties as  em ployee . ”

The p la in tiffs  c la im  for dam ages from  the RAF is a lso  based 

on the neg ligence  or un law fu l act o f the  insured d rive r (Mr. 

Potgieter). The  p la in tiff needs to  prove tha t w ha t w e norm ally 

re fer to  as one percent (1% ) negligence on the  part o f Mr. 

Potg ie ter to  succeed w ith the unlim ited cla im  aga inst the 

RAF

Mr Koopm an is sued as an a lternative defendant. His 

potentia l liab ility  onJy a rises if it is found tha t the  p la in tiff has 

no unlim ited c la im  against the  firs t defendant, the  RAF. The 

issue o f an apportionm ent o r determ ination o f the  respective 

degrees o f neg ligence between Mr. P o tg ie te r and Mr. 

Koopm an the re fo re  does not arise  in so fa r as it concerns the 

p la in tiff's  ctaim . It is only re levan t fo r purposes o f the d ispute 

between the RAF and Mr. Koopm an

The RAF issued a th ird party notice aga inst Mr. Koopm an on 

a cond itiona l basis, i.e. tha t a contribution is sough t from  Mr, 

Koopm an in the  event of the  court find ing tha t the  RAF is 

liab le  to  pay dam ages to the p la in tiff on an un lim ited basis 

(the  RAF having conceded its  liability v is -a -v is  the  p la in tiff on 

a lim ited c la im  based on the  neg ligence o f Mr. Koopm an).



The RAF has a lso tendered  paym ent of such lim ited cla im  in 

the am ount o f R25 000, 00 by m eans o f an undertaking to  be 

furn ished in te rm s o f section 17(4)(a) of the Act in such 

instance.

In General Accident Insurance Co South Africa Ltd v 

Xhego & Others 1992 (1) SA 580 (A) at 586B-E , w ith  regard 

to the  word ‘aris ing out o f,  C o lle r A JA  said the  fo llow ing:

"In the ea rlie r leg is la tion „ the M o to r Vehicle insurance  act 29 

o f 1942 and  the com pu lso ry  M o to r Vehic le Insurance A ct 56  

o f 1972, the correspond ing  sec tions  were a lm ost iden tica lly  

worded, and  the m ean ing  o f the w ords caused  by  o r  aris ing  

o u t o f  the d riv ing  o f a m o to r ve h ic le ' has been co n s ide red  by  

the courts  on a num ber o f occasions. In h is  d iscuss ion  o f the 

m ean ing  o f  these w ords in W elts & A n o th e r v S h ie ld  

Insurance Co L td  & O thers 1965 (2) SA 865 (C) Corbett. J  a t 

869B-C  s ta te d  tha t the w ords 1caused  b y 1 re fe rred  to the  

d irec t cause o f  in ju ry  w hereas the w ords a ris ing  out o f  

re fe rred  to the case w here  the injury, though  n o t d irec tly  

caused by the driving, is neverthe less ca su a lly  connected  

w ith the d riv ing  and  the d riv ing  is a  s ine  quo non thereof. 

C orbett J, however, p o in te d  out a t 869F -H  tha t an 

uncon tro lled  app lica tion  o f  the  s ine quo non concep t cou ld  

b ring  abou t consequences n e v e r con tem p la ted  o r  in tended  

by the leg is la tu re  Som e lim ita tion  m ust the re fo re  be p la ce d  

on the app lica tion  o f th is concept. The co u rt shou ld  be  

gu ided  by  a cons idera tion  o f the  ob jec t a n d  scope o f the Act, 

and  by  notions o f com m on sense  (Q70A-B). The fo llow ing  

conclud ing rem arks o f  C o rbe tt J on th is p rob lem  a t 870D -F



shou ld  in m y  v iew  also be app lied  in the p resen t case: 

'W here the d irect cause is som e antecedent o r  anc illa ry  act, 

then it cou ld  no t norm ally  be sa id  that the death o r  in ju ry  was 

caused  b y ' the  driving; bu t it m ight be found  to arise out o f  

the driving. W he the r th is would be  found w ould  depend  upon 

the p a rticu la r facts o f  the case and whether, app ly ing  

ordinary, com m on-sense standards, it  cou ld  be sa id  tha t the 

casua l connection  betw een the death o r in ju ry  and the  

d riv ing  was su ffic ien tly  real and do se  to enable the C ourt to 

say tha t the death o r  in ju ry d id  arise out o f the driving.

Advocate  W. P. de  W aal S C r fo r the p la in tiff subm itted that 

Mr. Potg ie ter1 s conduct is tan tam ount to dicing and that 

second defendant engaged in dicing w ith  the second 

defendnat wherein the  p la in tiff was a passenger. M r de 

W aal referred the  court to  Santam Insurance Co. Ltd v 

Voster 1973 (4) SA 764 AD at 773E (Voster) w here in the 

court said dicing was a hazardous, and indeed unlawful 

activ ity

On the facts in the  Voster’s case, there is no doubt tha t the 

conduct o f Conradie and Van der Schyff was hazardous and 

should be regarded as unlawful.

Mr. Sm it in his ev idence further said w hen he saw  the  two 

vehicles, the Jetta was slightly in front o f the  Audi. Mr. Van 

de r M erwe said tha t a fte r the tw o vehicles crossed Lynwood 

road the  Jetta w as trave lling  in the  Jeft lane o f D uncan street 

ahead o f the Audi and the Audi w as in the  right lane. In



considering and evaluating the evidence of Mr. Smit, Mr. Van 

der Merwe, and Mr. Potgieter the picture created is that at 

Charles street at the red robot the Jetta was in the right Jane 

and, at a certain stage, it swerved to the left fane. There is no 

evidence that the Audi at any stage overtook the Jetta. It 

should also be kept in mind that when the Audi lost control 

the Jetta was in the left lane. Mr. Van der Merwe said that it 

was in the vicinity of Duncan and Duxbury he saw the brake 

lights of the Jetta. There is no evidence that the driver of the 

Jetta disturbed the driver of the Audi

Much as Potgieter admitted that from the intersection of 

Charles and Duxbury he drove at a speed higher than the 

normal allowed. He denied that he drove at the speed 

estimated by Mr. Smit.

Mr. Smit and Mr, Van der Merwe said they noticed two 

vehicles following each other at a fast pace, the Jetta being 

in front and the Audi behind. Mr. Koopman said he once 

diced with Mr. Potgieter meaning that they were engaged in 

racing. However, Mr. Potgieter denies same. In my view, 

there is insufficient enough evidence to support that Mr. 

Potgieter was engaged in an unlawful and hazardous illegal 

racing with Mr. Koopman,

Other than the fact that Mr. Potgieter drove fast in front of Mr. 

Koopman there is no other evidence untoward about his 

driving. The driving fast of Mr. Potgieter, is in my view, not 

causally connected to the collision of the Audi. Concerning



M r K o o p m a n ,  ft s h o u ld  b e  a c c e p te d  th a t  o n  t h e  e v id e n c e  h e  

d ro v e  a t  a n  e x c e s s iv e  s p e e d  a n d  lo s t  c o n t ro l  o f  h is  v e h ic le  

r e s u lt in g  t h a t  h is  v e h ic le  s h o u ld  c o l l id e  w ith  a w a ll.  S u c h  

c o n d u c t ,  in m y  v ie w , c o n s t i tu te s  n e g l ig e n c e .  T h e  R A F  

c o r r e c t ly  in  m y  v ie w , c o n c e d e d  th a t  M r. K o o p m a n  w a s  

n e g lig e n t .

M r .  P o tg ie te r  w a s  c r o s s - e x a m in e d  in  d e ta i l  r e g a r d in g  w h a t  

h a p p e n e d  a f te r  th e  c o l l is io n  a n d  th e  s p e e d  h e  w a s  d r iv in g .  In  

e v a lu a t in g  h is  e v id e n c e  c a re fu l ly ,  I c a n n o t  f in d ,  e s p e c ia l ly  

re g a rd in g  h o w  h e  w a s  d r iv in g ,  th a t  h e  is  n o t  a  c r e d ib le  

w itn e s s .  E v e n  th o u g h  M r. S m it  a n d  M r. V a n  d e r  M e r w e  c a n  

b e  re g a r d e d  a s  in d e p e n d e n t ly  h o n e s t  a n d  c r e d ib le  w itn e s s e s  

t h e i r  e v id e n c e  c a n n o t  b e  s u f f ic ie n t  to  d r a w  a  r e a s o n a b le  

in fe r e n c e  f r o m  i t  t h a t  th e  p a r t ie s  w e r e  in v o lv e d  in  a n  u n la w fu l 

r a c in g  f r o m  w h ic h  th e  p la in t i f f s  in ju r ie s  a ro s e .

K o o p m a n  d id  n o t  h a v e  a r e c o l le c t io n  o f  t h e  e v e n ts  

im m e d ia te ly  p r e c e d in g  th e  c o l l is io n  u n t i l  th e n .  In  p a r t ic u la r ,  

h e  c a n n o t  s ta te  th a t  h e  w a s  e n g a g e d  in  a  r a c e  w ith  P o tg ie te r  

o n  th e  d a y  o f  t h e  a c c id e n t.

T h e r e  is  n o  e v id e n c e ,  in  m y  v ie w ,  t o  s u g g e s t  th a t  K o o p m a n  

a n d  P o tg ie te r  a g re e d  to  r a c e  o r  t h a t  P o tg ie te r  e n t ic e d  o r  

in f lu e n c e d  K o o p m a n  to  r a c e  w ith  h im .

T o  s u g g e s t  th a t  th e  c o l l is io n  a ro s e  o u t  o f  t h e  d r iv in g  o f  

P o tg ie te r  o f  h is  v e h ic le  a t  a  h ig h e r  th a n  p r e s c r ib e d  s p e e d  

w o u ld  b e  p re p o s te r o u s .  C o n t ra v e n t io n  o f  s ta tu to r y  la w  o n



speed does not on the facts o f th is case give rise to liability in 

term s of the Act. On the evidence presented I cannot find 

that the driving of Mr. Potgieter caused or contributed to Mr. 

Koopm an losing control of his vehicle. The accident was 

caused by the exclusive negligence o f Mr. Koopman (the 

second defendant).

1 therefore make the following order:
(i) The plaintiffs claim against the first defendant 

(RAF) based on the negligence and/or arising out 

of the wrongful driving by the insured driver (Mr. 
Potgieter) is dismissed.

(ii) The first defendant (RAF) is ordered to pay 

plaintiff’s special damages (section 17(4) (a) 
undertaking) subject to a limit of R25 000.

(iii) The second defendant (Mr. Koopman) is liable to  

pay 100% of the plaintiffs proven or agreed 

damages, less special damages to be paid by the 

first defendant (RAF).

(iv) The first defendant (RAF) is jointly and severally 

with the second defendant liable to pay the 

plaintiff’s costs up to the time when a tender for 

special damages was made and the second 

defendant (Mr. Koopman) is solely liable for the 

remaining costs.
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