08 Aug 2008 12:03 Seoc-of-Adv 0123037368 g.3
[1]
IN THE NORTH GAUTENG HIGH COURT, PRETORIA
(REPUBLIC OF SOUTH AFRICA)
CASE NUMBER: 30624/09
Iry the application between:
FIRST NATIONAL BANK LTD _ . PLAINTIFF
and
BENJAMIN ROSSOUW _ 15T DEFENDANT
SANDRA WILSON ROSSOUW ' 2"° DEFENDANT
LTI CHEYER 15 NOT RSP AL |

~ JUDGMENT

[1  The plaintiff, First National Bank, lent and advanced the sum of R1.5

o .mi]ﬁQﬂ,tC&.‘Ché.dﬁf@ﬁdaﬂt&..mﬂﬁ"fﬁdﬁut of community of propery, against .. .. . ..

the security of a first morigage bond, RO, §'§§§D7‘?I}6"ra“gi's‘zereﬁ overtrt -
2258, Wierda Park Extension 2,
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(2]

2] In the summons the plaintiff avers that the defendants failed to maintain
reguiar instalments as a result of which the outstanding amount of R1.117

180.64 became due and payable,

[3 Pursuant to the defendants entering appearance to ﬂefenci the plaintiff
brought an application for summaryjudgmeni The defendants chose to
f‘ ie an affidavitin terms of Rule 32{3)(b) in an attempt to saﬂsfy the courd

tha’c they have a hona fide defence to the plaintiff's claim,

[4] "Satisfy” does not mean ‘prove” ;. what the rule requires is that the

defendants in their apposing affidavits set up facts which, if proved at the

frial, would constitute an answer to the plaintiff's claim,

e second dafandam the defendants fi s firstly ralsed 1he e argument that the. e
B R = =12t s Y summansmgue.andembanmssmgrm.thatmiezmsqeﬁsectionm v
130(2) of the National Credit Act, Act 34 of 2005, hereinafter referred to |
as the “NCA”, “a creditor cannot claim a shortfall on a mortgage loan
agreement and may only ask for the property to be {declared)

executable”. Section 130 of the National Credit Act provides as follows:

(1) Subject to subsection (2). a credit provider may approach
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(31

the court for an order to enforce a credit agreemesnt ony if,

at that time the consumer is in default and has been in
default under that credif agreement for at least 20 business

tays and ~

(a) Al leasi ten bz}siness days have elapssd since the
credit provider delivered a nofice to the consumer as
contemplated in section 86(9) ar section 129(1), as

the case may be,

{b) In the vase of a notice contemplated in section
129(1) the consumer has-

] Nof responded to thaf notice; or

AT it

A L RIS e W FRRA 5 RS B e
{i}  Responded o the notice by rejecting the

“"'"‘“"‘"‘"*;‘*"‘mmﬁmdit“ﬁfeiﬂfdeﬁs;ﬂfﬂpﬂsafs;"aﬁd S L wemmeae ¢ e ceer - yaas

() In the case of an instalment agreement,
secured loan or lease the consumer has not
Sumendered the relevant property to the credit

- . . PIOVIdSI 8 contemplated in section. 127, .
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(4]

(2} inaddition o the circumnstances conternplated in subsection
(1), in the case of an instalment agreement, secured foan, or
lease a credit provider may approach J.‘hel court for an order
enforcing the remaining obligations of a consumer under a
cradit égraemenf at any time if-

(@) all relevant property has been scld pursuant fo-
() en atlachment order; or
{ﬁ)‘ surrender of property in terms of section 1 27
and '
(it} the nef proceeds of sale were insufficient fo

discharge afl the consumer's financial
obligations under the agreement.”

(My emphasis added)
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[6] It was argued by Mr van Hesrden who appeared on behalf of the

T T morTgage or mortgage ioan 'indic‘ate'sthat‘th'e*tegisiaima inténdsd“that*the*“‘ T T s

" maximum judgment that may be granted against a person on defaultof a
mortgage loan is the value of the property so morigaged. He argued that

the only order that | may give is an order that the properly be declared

executable.

[7] 1 disagree with Mr Van Heerden's submission, Whilst t is undoubtedly

correct that section 130(2) does not apply to mortgage loars, but only to -
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[3]
the pledge or cession of movables, that plaintiff's claim falls squarsly

within the confines of section 130(1), which is not in any éufay limited by

section 130(1), at ieaét not in so far as mortgage loans are concerned.

[8]  Thesecond point raised by the defendants is that they did notreceive the

notice provided for in section 129. Section 1 28(1) provides as follows:

“If the consumer is in defaulf under the credit agreement, the credit
provider-
(a)  May draw the default to the notice of the consumer in
writing and propose that the consumer refer the credit
agreement fo a debl councillor alternatively dispute
resolution agent consumer court or ombud with Jjurisdiction
with the intent that fhe parties rescive any dispute under the
agre6 on & DIEh 1o BRRg e

agieementupfodate;and =
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{b)' Subject fo section 130(2) may not commence any lsgal
proceedings to enforce the agreement before-
(i) First providing nofice to the consumer as contemplated
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(6]

(f) Meeting any further requirements sst out in section

130.7

9] Ia terrms of section 130(1) of the NCA the credit provider may only
approach the court for an order to enforce a2 credit agreement if the
consumer has been in default for at least 20 busmess days and at jeast
10 busmess days have elapsed “... since the credit provider delivered a
notice to the consumer as coniemnplated ... in section 129¢(1}..." and the

consumer has responded to that notice.

[10] Waliis J in Munien v BMW Financial Services (SA)} (Pty) Ltd & Another

[2008] ZAKZDHC 6, held that:

‘Afthough the Acf does not ccnra:n a def ndzan of 'deliver’ the ,
‘Minister has determined in regafaf;on 1 of the N bona}' Cfedff

e s s e ROQUIBHOR. -published. -in--Govemment- ANBHEE-~R48D—in—the - wmrre-mrremm
' - Govemiment Gazels oF 31 May 2006 that, ‘deliver’ takes Blace™ ~ ~
when the nofice is sent by registered post. My conclusion
therefore s that the Minféter has prescribed the manner of
defivering documents to a consumer in ten'ns of the Act and that
the method of delivery must be in accordance with the provisions

'afz‘he definition Qf ‘defivered in z‘he regufatrans ratber fhan in terms T

of section 85(2) affhough as [ will explain !atar { do not think that

e result would alter If the latfer section applied. For the present
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[7

the question is whether a notice under section 129( 1}a) is
delfvered if it is sent by registered posﬁ fo an address seiécted by
the consumer imespective of whether it is capable of being
delivered at that address and whather it comes fo the attention of
the consumer. In my éiew thet question must be answersd in the
aﬁ‘irmafive for the simpfa reason that this is what the definition of
‘delivered says. It says that a document is delivered whers it has

.been sent by one of jour possible methods to the proposed

recipient,”
{11} [Ifind néyseif in respectful agreement with the judgment of Wallis J.

[12] . In addition to the aforesaid | need to dravs attention to clause 21.1to 21.3

of the agreement betwisen the parties which read as follows:

R e T A T e e SRy - TSR T T, Ry - =

O A . 1 14 notice given by the bank in ferms of this bond .may. at the .

T s e banicS-option-be-addressed fo-the mortgagor-at-the domiciligmr— - - —

referred to in clause 20 or fo the morigagor's last postal address

recorded with the bank and may be served by registersd post. -

21.2 Nofives so posted shall_be deemed to be received by the

21.3" A certificate signed on behalf of the bank stating that a notice has

4 ' SR & A 127 S e,
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(8]

been given shall be sufiicient and safisfactory proof thereof and
the authority of the signafory and the validity of the signalure need

not be proved.”

[13] Such a certificate was attached o the summons as annexure B" and
confirmed under oath by the plaintiff in the affidavit supporting summary

judgment.

[14] It } am wrong in my acceptance of the correctness of the judgment of
Wallis J referred to above, the parties in the agreementitsef agreed upon

a method of communication and proof thereof which was complied with.

“[18] 1 therefore find that thers Is no substancs in this defence either.

7o vt e g o

AR TR

"aver that they have paid an amourt of B169

e 250.00 towards the arears and contend that the outstanding balance . . ... _
s ShoUIdthen beeni%#;@@&&é%ﬁ@#hey*eaﬂtem-that-‘they— areonly R12--—-- - e
880.00 in arrears. The defendants do not state that, in add#ion to these

“payments they also paid the regular bond instalments since 1 May 2009,

{17}  On their own version the defendants did not purge their defauit and the

s e e ol aintiff- was-entitied- to-procesd to-issue-the-summons-and -enforce - - -

‘payment.
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9
[18] At this stage | wish to add that, by agreement between counsel, a fresh
cértéﬁcate of balance among other documents was handed up. By the
very nature of these proceedings | carnot and did not have regard to any

such documents,

[19] The defendants also stated that they had invoked debt counseliing, and
weré presented by the debt caunéeilor with a paymént plan, whereupon
they E:ancaiied the debt counselling process. Since this process has not
been compieted, it does not stand in the way of the plaintiff exacting it

rights in terms of the bond.,

(20] Lastly, the defendants rely on section 26 of the Constitution. They say
that they have two children and have a rightto adequate housing. Thatis

all. Firstly, it must be emphasized that section 25 ofthe Constitution dees
[t o e BT
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" bula ‘rght o access

v e 80 NOUSINGT, | (See:  Government of the Republic_of South Africa Voo

R Grurqtboom-ﬂﬁ&ﬂﬁﬁ#ﬁ&-{ﬁ%}-mﬂ?:}Aékthat-secﬁon'28(3’)-?6%%1'15*"

ROt sitpu%ata or protect a right o acfequate ousmg

Canstééution requires is that all relevant circumstaﬂces must bs
considered. In Brisley v Drotsicy 2002(4) SA 1 {SCA) at para [41] and
[42] the majority held that the perscnal socio-economic circurmnstances of
the inhabitant do not constitute legally relevant circumstances, sufficient

'%G"'?éﬁﬁ‘s’é“én“éi?ibﬁdﬂ"ofder"{d e owner, and semibls to refuse the relief - -

saught'b'y the' ;iaénﬁﬁ’ héreirz. il arﬁ &boz.mc‘i by that decisir;n,
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[21] | am therefore of the view that the defendants have not succeeded in
| satisfying ma that they have a defence against the plaintiffs claim which

is valid in law,
[22] inthe result | make the following order:

‘Summary judgment is granted -againsf the first and second defendants,

Jointly and severally, the one paying the other to be ébsoivsd for:

? Payment of the amocunt of R1,117 180.65;

2 Intarest on the aforesaid amount at the rate of 10.1% pér annum from
1 May 2009 o dale of pay;ment both dales inclusive:

3  An order declaring Erf 2259 Wierda Park Extension 2 Township

Registration Division J.R., Gauteng Province measuring 1022m® and

e .UVsngn..Sggeg...Mdeada.&aﬁc..x.2,..436&1‘&::1‘9;73...Gauteng.,_;:mymcei e e

e Ry e e e e he e BX@GU?&ﬁfa‘fmheafﬁfesa‘id'Sum; e e B i R e L v PV U A SR

4 ' Costs of suit on the scale as betiwesn attormey and client.”

g

P, ELLIS o
ACTING JUDGE OF THE HIGH COURT
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[11]

Counsel for the Plaintiff: A P Ellis
Aftorneys for the Plaintiff Solomon & Nicolson

Counsel for the Defendants: .~ DJ van Heerden
Attorneys for the Defendants; Lombards Attorneys

seas U P BT 3 e T R LR BRI e TR T R
= —— "
S = 7 o ey BSEIRRSE, A SRTEANR T
I I T aminihaanl TR b o A ey T i g P ] RIT PP - - -
- . - - - [T SN
ITSEVEI ; ;. .

R e e NP ooy g A0 i s ok Lt s i syt ach, e Wbt e

e e et o . et e o . ] o
T e e e v e o e e st s

S 5 ol T it sk I gt ~
= A L ot St b 5k, Akt N a5 et -
= i SR N g

'

IR ok« S LTS SHRE Y b sy ke e s




