


O n o r  a b o u t th e  31st D e c e m b e r 2 0 0 2  th e  p la in t if f  w a s  in v o lv e d  in a  m o to r 

a c c id e n t a s  a re s u lt  o f w h ic h  s h e  s u s ta in e d  th e  fo llo w in g  in ju r ie s :

1 L a c e ra tio n  of:

i. T h e  fo re h e a d  a nd  

t  ii. T h e  r ig h t kn e e .

2  F ra c tu re  of:

i. B o th  u p p e r a rm s

ii. L e ft fe m u r

iii. L e ft  f ib ia

iv. R ig h t a n k le  (c o m p o u n d )

O n  a d m is s io n  a t A m a n d a b u lt  H o sp ita l, s h e  w a s  s ta b il is e d  b y  th e  d o c to rs ; 

th e re a fte r  t ra n s fe r re d  to  P e g le ra e  P r iv a te  H o s p ita l in  R u s te n b u rg  w h e re  

in te rn a l f ix a tio n  o f th e  f ra c tu re s  w a s  p e rfo rm e d , th e  la c e ra t io n  o f  th e  

fo re h e a d  a n d  k n e e  s u tu re d

In h e r p a rt ic u la rs  o f  c la im  s h e  a v e rs  th a t th e  c o ll is io n  h a s  b e e n  c a u s e d  

s o le ly  by th e  n e g lig e n c e  o f  th e  in s u re d  d r iv e r , h e  b e in g  n e g lig e n t o n  o n e  or 

m o re  o f th e  fo llo w in g  in s ta n ce s :

“2.1 He drove the said vehicle reckless, negligently and 

unlawfully
2.1.1. he drove the said vehicle and public road without a 

valid drivers licence or

2.1.2. he failed to apply brakes timeous/y and adequately or

2.1.3. he failed to fail to regards for other road users or

2.1.4. he failed to keep a  proper lookout or
2.1 5 he drove at an excessive s p e e d  under the 

circumstances or

2.1.5. he failed to keep the insured motor vehicle under 

control or



2  1 7 .  he failed to take precaution to prevent the said 

collision, when by use by reasonable care and skill; he 

could and should have avoided the said collision."

In  its  p le a  th e  d e fe n d a n t  d e n ie s  th is  a lle g a tio n s  a n d  a lle g e d , a m o n g s t 

o th e rs  tha t:

6 1 she fasted to take the rights of other road users, specifically 

the insured driver into account;

6.2 she failed to take any, alternatively sufficient notice o f the 

p re s e n c e  and/or movement o f the insured motor vehicle:

6.3 she entered the main thoroughfare, and the insured driver’s 

lane o f travel at the time when if w a s  u n s a fe  and/or 

inopportune to do so and in total disregard o f her own 

safety and the safety o f other road users , particularly the 

insured driver;

6.4 she attempted to cross a  main thoroughfare and the 

insured drivers lane o f travel, a f the time when it w a s  

unsafe and/or inopportune to do so and in total disregard of 

her own and the safety o f other road users more 

particularly the insured driver "

O v e r a n d  a b o v e  th a t, th e  d e fe n d a n t p le a d e d  th a t th e re  w a s  c o n tr ib u to ry  

n e g lig e n c e  o n  th e  p a r t  o f th e  p la in t if f  w h ic h  ju s t if ie d  a n  a p p o r t io n m e n t o f 

d a m a g e s , i f  a n y , a w a rd e d  to  th e  p la in t if f  in  te rm s  o f  th e  A p p o r tio n m e n t o f  

D a m a g e s  A c t  o f  1956 . A t th e  c o m m e n c e m e n t o f  th e  tria l, th e  p a rt ie s  

a g re e d  to  a  s e p a ra t io n  o f q u a n tu m  a n d  m e r its . T h e  p la in t if f  w a s  th e  o n ly  

w itn e s s  in h e r  c a s e  w h ile  fo r  th e  d e fe n d a n t th e re  w e re  n o  w itn e s s e s  a t a ll. 

T h e  p la in t i f f s  e v id e n c e  w a s  b r ie f ly  to  th e  e ffe c t th a t  a s  she  w a s  w a lk in g  

a lo n e  a n d  a p p ro a c h in g  a c e rta in  ta rre d  ro a d . W h e n  s h e  w a s  n e a r  th e  

s h a rp  c u rv e  s h e  n o t ic e d  th e  in s u re d  m o to r  v e h ic le  a p p ro a c h in g  fro m  th e  

le ft.  S h e  p ro c e e d e d  u n til s h e  re a c h e d  th e  g ra v e l p o r t io n  o n  th e  r ig h t s id e  o f 

th e  C urve . S h e  d id  n o t p a y  a n y  fu r th e r  a tte n t io n  to  th e  o n c o m in g  m o to r 

v e h ic le  a s  s h e  a s s u m e d  th a t it w o u ld  fo llo w  it n o rm a l c o u rs e  o f tra v e l.  T h e



n e x t m om e n t she  ra ise d  h e r e ye s , she  rea lised  th a t th e  m o to r v e h ic le  w a s  

not fo llo w in g  the cu rve  bu t w a s  co m in g  s tra ig h t d o w n  to w a rd s  her. S he  

tr ie d  to  re tre a t b u t it w a s  to o  la te  and  th e  in su re d  m o to r  ve h ic le  co llid e d  

w ith  he r S he passed  o u t and  re g a in e d  c o n s c io u s n e s s  at hosp ita l.

8  D uring  c ro s s -e x a m in a tio n , it e m e rg e d  th a t th e  p la in t if f  h a d  m ad e  a 

s ta te m e n t to  th e  p o lice  w h ic h  w a s  in c o n s is te n t w ith  h is  e v id e n c e  b e fo re  

cou rt. T h e  s ta te m e n t w a s  to  th e  e ffe c t th a t she  w a s  try in g  to  c ro s s  the  

ta rre d  ro a d  w h e n  th e  c o llis io n  o ccu rre d  T h e  p la in tiff a d m itte d  ha v in g  m ad e  

a s ta te m e n t to th e  p o lic e  w h ile  she  w a s  in  h o s p ita l S h e  a d m itte d  fu rth e r 

th a t all o th e r in fo rm a tio n  w h ic h  a p p e a re d  on th e  s ta te m e n t w a s  g iv e n  to  

th e  p o lice  by he rse lf. H o w e ve r, she  v e h e m e n tly  d e n ie d  h a v in g  to ld  the  

p o lice  th a t s h e  w a s  try in g  to  c ro ss  th e  ta rre d  ro a d  a t  th e  t im e  o f the  

co llis io n  T h e  p la in tif f  d e n ie d  th a t th e  s ta te m e n t w a s  re a d  b a c k  to  h e r 

th o u g h  she  a d m its  h a v in g  s ig n e d  it. T h e  s ta te m e n t w a s  n o t h a n d e d  in  as 

an  exh ib it. '

3. In  any c iv il case , th e  onus re s ts  on  th e  p la in tiff to  p ro v e  h is /h e r  ca se  on  the  

b a la n ce  o f p ro b a b ilitie s . In  c o n s id e rin g  th e  m erits , th e  C o u rt w ill ta k e  in to  

a c c o u n t th e  e v id e n ce  a s  w h o le , th e  p ro b a b ilit ie s  a n d  im p ro b a b ilit ie s  in 

o rd e r to  a rrive  at a d e c is io n . In th is  ca se , th e  C o u rt w ill h a v e  to  lo o k  a t th e  

p ro b a b ilit ie s  o f th e  p la in t if fs  ve rs io n  as a g a in s t th e  v e rs io n  p u t to  he r 

d u rin g  c ro s s -e x a m in a tio n . It is  e v id e n t w hen  o n e  c o n s id e rs  th e  p la in t if fs  

ve rs io n  th a t th e  a c c id e n t c o u ld  n o t h a v e  h a p p e n e d  a s  s h e  had  d e s c rib e d  

it.. W h e n  one  s c ru tin is e d  th e  s k e tc h  p la n  an d  th e  p h o to s  c o n ta in e d  in  the  

bu n d le , i t  becom es c le a r  th a t th e  a c c id e n t co u ld  n o t h a v e  h a p p e n e d  as 

she  d e sc rib e d . T h e  ro a d  s ta r ts  to  c u rv e  a fe w  m e tre s  fro m  w h e re  she  had 

a lle g e d ly  b e e n  s ta n d in g  a n d  m a ke s  a sh a rp  cu rve  frorm r ig h t to  th e  le ft. If 

th e  d r iv e r  o f th e  in su re d  m o to r v e h ic le  h a d  b een  d r iv in g  on  th e  le ft la n e  

and lo s t co n tro l o f th e  v e h ic le  as h e  w a s  n e g o tia tin g  th e  cu rve , th e  in su re d  

m oto r ve h ic le  w o u ld  h a v e  ca re e re d  S tra igh t o n to  th e  o v e rg ro w n  a re a  a n d  

co llid e d  w ith  o r e v e n  d ro v e -p a s s e d  th e  ch e v ro n  by a fe w  m ete rs .



E ven w ith o u t re tre a tin g  th e  in su re d  m o to r ve h ic le  w o u ld  n o t h a v e  co llided  

w ith  th e  p la in tiff. O n  th e  ev id e n ce , th e  co u rt is  n o t s a tis fie d  th a t the  

co llis io n  o ccu rre d  as d e sc rib e d  by the p la in tif f  b u t is  in c lin e d  to  b e lie ve  

th a t th e  p la in tiff w a s  c ro ss in g  th e  ro a d  at th e  tim e  o f th e  co llis io n  O n  the 

p la in tiff s o w n  v e rs io n  th e re  is  a d e g re e  o f  c o n tr ib u to ry  n e g lig e n ce  on 

he r pa rt an d  th e  c o u rt a c c e p ts  th a t she  w as a tte m p tin g  to  c ross  th e  roa d  

a t th e  t im e  w h e n  it w a s  in o p p o rtu n e  fo r h e r to  do  so  and w ith o u t 

e xe rc is in g  a p ro p e r  lookout,

S im ila rly  th e  d riv e r  o f  th e  in su re d  m o to r v e h ic le  d id  not ke e p  a p rope r 

lo o ko u t a n d  fa ile d  to ta ke  re a s o n a b le  s teps  to a v o id  th e  co llis io n  w h ic h  

by e x e rc is e  o f re a s o n a b le  c a re  and  sk ill he  co u ld  and  sh o u ld  h a ve  

a v o id e d  th e  co llis io n . H a d  th e  in su re d  d river, a s  an  o b s e rv a n t and  

d ilig e n t m o to ris t, k e p t th e  m ove m e n t o f th e  p la in tif f  u n d e r o b s e rv a tio n  he 

c o u ld  h a v e  re a lis e d  th a t th e  p la in tif f  d id  pay a tte n tio n  o f h is  d is ta n ce  and  

ca rr ie d  on  w a lk in g  un til it w a s  to o  la te  fo r b o th  o f  them  to  a v o id  the  

in e v ita b le . D u rin g  c ro s s -e x a m in a tio n  o f th e  p la in tiff it w a s  n o t put to  the  

p la in tiff w h a t s te p s  w e re  ta k e n  by th e  d r iv e r o f th e  in s u re d  m o to r ve h ic le  

to  a v o id  th e  co llis io n . S ig n ifica n tly , th e re  w as n o  in d ic a tio n  th a t th e  d rive r 

u sed  h o o te d  to d ra w  th e  p la in t if fs  a tte n tio n  o f h is  a p p ro a ch .

T h e  C o u rt is a c c o rd in g ly  sa tis fie d  th a t th e re  w a s  s im u lta n e o u s  

n e g lig e n c e  on  b o th  parties . H o w e ve r, th e  d rive r o f  the  in s u re d  m o to r 

v e h ic le  ha d  a  g re a te r re s p o n s ib ility  to  keep  h is  v e h ic le  u n d e r p ro p e r 

c o n tro l and  to  e n s u re  th e  sa fe ty  o f  o th e r u s e rs  o f  th e  road , in  p a rticu la r 

th e  p la in tif f  in th is  m a tte r. A c c o rd in g ly  a n  a p p o rtio n m e n t in te rm s  o f th e  

A p p o rtio n m e n t o f  D a m a g e s  A ct, 3 4  o f 1956  is  a p p lic a b le  to  th is  m atte r.

T h e  d e fe n d a n t d o e s  not c o n te s t th e  q u a n tu m  w h ic h  h a s  been  

e s ta b lis h e d  th ro u g h  se ve ra l m ed ico -le g a l rep o rts , o cc u p a tio n a l th e ra p is ts  

a n d  p s y c h o lo g is ts .



H aving  w e ighed  all the  fac ts  in th is  m a tte r the  cou rt is  o f the  v iew  tha t 
40%  ne g lige nce  m ust be ap po rtione d  aga inst th e  p la in tiff The de fendan t 
does no t d ispu te  th e  quantum .


