


He was released on bail on the same day. The second respondent suspended him from duty 

duty without salary or benefits by letter dated 1 June 2005. Contrary to what was said in tnis 

letter and as required by the regulations (Regulations for the South A frican  Police Service 

No. 17SS2 dated 27 December 1996). he was never given the opportunity to make any 

representations to the second respondent prior to his suspension. He contended that the second 

respondent had therefore failed to exercise proper discretion when considering his suspension.

On the 19 August 2005 he received notification to attend a disciplinary hearing to be convened 

from the 29'" to the 30*" of the same month. He was given less that 7 days notice to prepare 

as required by the regulations and. the charge sheet was not annexed to such notice, He failed 

to attend (he hearing due to til health and a sick note was handed in on his behalf. Another 

notification dated the 3D August 2005 was served on him on the 28 September 2005. It advised 

him of the next scheduled date of the enquiry, the 4 October 2005. The charge sheet was again, 

not attached and. short notice was given for preparation of the disciplinary hearing.

The applicant assumed that the charges were similar to those of the criminal case against him, 

which had already commenced. He applied for another postponement for purposes of 

preparation and in order to secure legal representation provided for by the state, in respect of 

the disciplinary hearing. Applicant averred tnat the second respondent was responsible for 

effectively denying him the right to legal representation with full knowledge that he required such 

assistance because he was facing serious charges and. because he could not afford one due tc 

his suspension without a salary This occurred despite an entitlement to legaf representation as 

prodded for in the regulations.



On the 21 November 2005 the applicant received a letter dated the 16 November 2005 which 

noted his failure to attend the disciplinary hearings of the 29l~ August and 4 October 2005.

He was informed that he was required in terms of the regulations, to arrange a date with the 

disciplinary officer for the next sitting of the disciplinary hearing. A letter in this regard was 

forwarded on the 2 December 2D05 by his union. Solidarity Prior to receiving a response ana on 

the 3 December 2005. the applicant addressed a letter of concern to the Commissioner of Police 

and others.

The second respondent informed Solidarity that a disciplinary hearing had been convened for the 

5 December 2005. The notification was not in the prescribed format and, in this instance too, 

insufficient time had been given for preparation. The applicant failed to attend this hearing and 

caused a sick note to be handed in at the hearing. The second respondent addressed another 

letter dated the 6 December 2005 which convened the disciplinary hearing for the following day, 

the 7f Further the letter informed him that failure to attend could result in his dismissal effective 

the 5 December 2005. The applicant was dismrssed after failing to attend the hearing of the Tf 

and notification in this regard was only received by hrm on the 16 January 2006.

According to the applicant, the minutes of the disciplinary proceedings of the 7'” reflected that he 

had been found guilty by the first respondent He was not certain if any evidence had oesn lea 

before such finding. The applicant averred that his dismissa1 by the first respondent was not ir 

accordance with the regulations 10 (1) (c) -  10 (5) (a) and (b) and h:s reasons for dismissal in a 

ielter dated the 13 December 2005 to the second respondent did not reflect the true state of 

of affairs. The applicant referred a dispute to the Bargaining Council (SSSBC) on the a February 

200B. The dispute related to the manner in which his case was hand/ed and tne referral was



accompanied by an application fo r condonation for the late referral of the dispute.

A  response to his letter of concern of the 3 December 2005 and reasons for nis dismissal were 

were communicated to him by letter during March 2006. He was further informed that his 

dismissal was in terms of regulation 5 which did not provide for any process of appeal.

The determination of the applicant's referral to the Bargaining Council was only heard on the 28 

March 2007. According the panelist J B Mthembu, condonation was not granted Further. Mr 

Mthembu stated in his analysis of the arguments, the Bargaining Council lacked jurisdiction to 

hear the matter and advised that the dispute be referred to the Labour Court. Consequently the 

applicant approached this court for the review of his suspension and dismissal in terms of the 

PAJA (Promotion of Administration and Justice Act 3 of 2000).

Tne first respondent contended that the regulations made provision for a suspension without a 

hearing. Further, that it could not establish from the contents of the applicant's file whether 

applicant fiad made any representations to the second respondent regarding nis suspension, save 

to state that the applicant failed to challenge his suspension as provided in regulation 15 (3). The 

first respondent denied that the applicant was not served with a charge sheet and according to 

him notice was given timeously. According to the first responden-. the applicant failed to arrange 

the rescheduling of the disciplinary hearing prior to its sitting on the 23 August 20G5 as required m 

terms of the regulations arid that his failure to attend constituted a misconduct in terms of 

regulation 10(2) The hearing was postponed for twenty one days to the 4 October 2005 ana the 

applicant was notified accordrngiy. He failed to attend this hearing The first respondert 

contended that the hearjnc had been constituted and that applicant's concerns relating to legal



representation and other issues would have been dealt with if taken Jp with the presiding officer 

at the hearing, instead applicant failed 10 attend the hearing, and chose to take the matters up 

with the second respondent.

Having failed to attend the hearmg of the 4 October 2005. the provisions of regulation 10 (5) (a} 

{ii) were invoked and the matter was indefinitely postponed. According to this regulation the 

applicant was required to reconvene the hearing by making arrangements with the presiding 

officer within two months calculated from the 4 October 2005 failing whrch he would be deemed 

to be discharged from the service. The first respondent conceded that the applicant's union was 

informed of the hearing scheduled for the 5 December 2005. The concerns addressed in the 

applicants letter dated the 3 December 2005 did not reach the presiding officer. The first 

respondent contends that the applicant used all tricks to avoid attending the hearing ana that this 

was displayed in the content of the said letter The first respondent denies that the applicant's 

failure to attend the hearing of the 5 December 2005 was motivated by medical unfitness. He 

contended further that he had complied with all the regulations relating to the postponements and 

finally dismissed the applicant by operation of law.

Three points in limine were raised on behalf of the first respondent. The first point in iimine 

ooncerned the applicant's failure to comply with section 7(1) of RAJA. The second point in limine 

concerned tne applicant's failure to comply with section 7(2) of PAJA The third point in hmifie 

concerned the jurisdiction of the High Court.

It was submitted on behalf of the applicant that the founding affidavit as at paragraph 25 relied on 

PAJA. Nc reference was made in the founding affidavit to section 25 of the Constitution or to the



dispute being that of art unfair labour practice as envisaged ir- the LRA. In as far as applicant's 

dismissal was concerned he was not afforded a right o: appeal despite this being availed in terms of 

rule 13.

The applicant seeks his reinstatement from the 1 June 2005 with full benefits. It is therefore 

important for me to deal with the issue of the suspension of the applicant without salary and 

benefits

Certain documents of importance were not attached to the founding affidavit being, applicant's 

referral of the dispute to the Bargaining Council (SSSBC). the application for condonation for the 

late referral of the dispute and, the notice informing his dismissal dated the 16 January 2006. The 

condonation ruling of Mr Mthethwa does however give indication of what was before him 

Paragraph 25 of the founding affidavit should not be read in isolation. My understanding of the 

ruling which resulted in the launching of this application is that the applicant referred an unfair 

dismissal dispute, he  alleged that he had been dismissed without been afforded a hearing, that 

is. the audi alteram partem rule had not been adhered to. In is  suggests to me that the applicant's 

case before the SSSBC was of a procedurally and substantively unfair dismissal and this view is 

supported by his averment in paragraph 14.4 and 20. of the founding affidavit. According to the 

applicant the charges before the disciplinary hearing were simiiar to those of the criminal ease 

and he had beer, dismissed without any evidence been heard in respect of the charges.

Ordinarily this dispute would have had to be adjudicated under the LRA that is. under the 

conciliation and arbitration process and possible review before the Labour Court.



The applicant referred this dispute to the SSSBC on the 8 February 2006. It was expected of the 

parties to exchanged 'pleadings' before the matter was considered, (section 191(3) LRA). The 

applicant was therefore aware of the opposition to nis referral antf of the issues raised regarding 

his dismissal. The letter dated trie 13 December 2005 from the first to the second respondent 

and She letter addressed to the applicant by his employer dated the 9 March 2009 clearly 

explained the nature of his dismissal. Further, it is evident from the ruling that not only was the 

applicant's application for condonation opposed, the respondent, the South African Police 

Services, contended that the dismissal was by operation of law.

The applicant contends that the condonation hearing was heard without giving him an opportunity 

to present his case. The ruling does state that findings were made on consideration of the papers 

only and. this process is allowed in terms of the rules, (29 (5), (6) (8) and (5) Of the Rules Of 

the SSSBC) . On the 28 March 2007. a year after the dispute and application for condonation 

were referred. the SSSBC declared that that it did not have jurisdiction to deal with the matter and 

the applicant was advised to approach the Labour Court. It was submitted on behalf of the applicant 

that it was not necessary for him to have approached this court on an earlier date or within the 180 

days as prescribed by section 7 1 ) of PAJA because he awaited the outcome of his referra; to the 

SSSBC. Further, that no application for condonation was reaurred.

In as far as his suspension was concerned it does nol appear from tn -  founding aiffieavi* tha" 

applicant availed himself of the process to challenge n':s suspension ir  terms of regulation 15 His 

refer.'al documents are not part of the founding papers and it rs also evident from the iondon- 

ajion ruling that the applicant did not refer a dispute relating to his unlawful suspension io the



SSSBC. His failure to do sc cannot be ignored because he seeks a r  order to reinstate his salary 

and benefits in. my view the failure by an employer to engage the applicant as required by 

regulation 15 resulted m an unfair labour practice which had to be dealt with in terms of the LRA.

If the applicant had referred a dispute then, the said dispute would have followed the route 

□f conciliation arbitration and possible review of the award before the Labour Court as provided 

by the LRA. The applicant did not avail himself of this process.

If he approaches this court on the assumption that PAJA was applicable then section 7(1) 

provided that the review application be brought without unreasonable delay and within a 180 days 

of the date of incident. The applicant's suspension was not effected as a result of regulation 10. 

He was suspended in terms of regulation 15, effective the 1 June 2005 and this application was 

launched on the 23 May 2007. in my view, the issue of his suspension was never before the 

SSSBC. The condonation ruling would have reflected such fact. Therefore the explanation that 

he awaited adjudication of his referral does not ass's-t him .

The applicant referred a dispute to the SSSBC on the S February 2006. I have already indicated 

that he was aware as early as March 2006 that according to the respondents, his dismissal did 

not relate to the charges against him and that the first and second respondent contended that his 

dismissal was by operation of the iaw and that there was no rignt of appeal The tssye is whether 

the processes engaged by the firs: and second responoent from the time when the first 

disciplinary hearing was convened up to the 7 December 2005 could be reviewable under PAJA 

The LRA and the ruies prescribed time limitations within which certain processes should unfold. 

The aim is to enable speedy resolution of a dispute. !t is unacceptable to me that the apoiicant as



litigant allowed his application  with th e  S S S B C  to go  unattended, for s o  long, F e b r u a r y  2 0 0 6  to 

M arch  2 0 D 7  an d  fo r  him  to a p p r o a c h  this court  without expla ining why n e  a s  litigant allowed th e  

p r o c e s s 1 o  d e la y  w h at  e f fo r ts  he e n g a g e d  with th e  S S S B C  to  h a v e  his m atter  s e t  dow n or h eard ,  

b e fo r e  a p p r o a c h in g  this  court.

It is my view th a t  in a s  far a s  th e  applicant so u g ht  to re5y on  P A J A  h e  ou g ht  to  h a v e  brought a  

s u b s ta n t iv e  ap p l ica t ion  for co n d o n a t io n  to  expla in  why th e  application  w a s  not brought withrn th e  

1 SO d a y s  and further, apply fo r  ex e m p tio n  a s  provided for in se c t io n  7 (1 )  an d  {2) o f  P A J A  b e fo r e  

th e  m erits  o f  t h e  c a s e  could b e  co n s id e re d .

T h e  d is m is s a l  or d i s c h a r g e  from s e r v ic e  of th e  applicant w a s  th e  result  of a n  o perat ion  o1 law.

M G  P h e t h e n i  v T h e  M i n i s t e r  o f  E d u c a t i o n  a n d  O t h e r s ,  (2 0 D 6 )  9  B L L R  B21 (S C A )  d e term in ed  

that a d i s c h a r g e  b y  o p era t io n  o f  law did not am o u n t  to  adm inistrat ive ac t ion  b e c a u s e  it did not 

involve th e  e x e r c i s e  o f  a  d iscretion .  T h e re fo r e ,  th e a p p l ican ts  d ism issa l  c a n n o t  b e  c h a l le n g e d  unde 

P A JA ,  Ch.in.va v T r a n s  n e t  L im i te d  a n d  o t h e r s  (2Q08> 29  ILT 7 3  (C C )  a s  at  p a r a g r a p h s  1 4 3 ,  1 4 9  

a n d  1 5 0 .

rri th e  p r e m is e s  th e  following order is m a d e '

1.  T h e  a p p l i c a t i o n  is  d i s m i s s e d  w ith  c o s t s  w h i c h  i n c l u d e  t h e  c o s t s  o f  b o t h


