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THE HONOURABLE MR JUSTICE RABIE 

In the matter between;

THE STATE 

And

MARTINUS PHILLIPUS SMITH

The accused was convicted on 25 June 2003 on a charge of theft of a Nokia 

cell phone valued a t R800.QD. He was sentenced to  a fine of R3.-Q0Q.00 or 8 

m onths im prisonm ent wholly suspended for a period of 3 years on condition 

tha t he is not convicted o f an offence which involves dishonesty committed 

during the period of suspension. It was further ordered that the accused pay 

the am ount of R300.00 to the clerk of the court as a compensation fine which 

will be paid over to the complainant.

REVIEW JUDGMENT

RABIE J;

1



The m atter came before this court on review and the judge in chambers 

enquired whether the sentence was not excessive and furthermore whether 

the com pensation order could have been made since it does not appear from 

the record that the prosecutor acted on the instructions of the complainant.

3.

Both the M agistrate and the State Advocate and the Deputy D irector of Public 

P rosecutions responded to the inquiry and I am indebted to them for their 

input.

4

A s fa r as the facts of the m atter are concerned the following m ay briefly be 

referred to: The accused is a tow truck driver who towed the com plainant's 

vehicle after it had been involved in a collision. The complainant enquired 

about her cell phone which should have been In the vehicle and at first the 

accused could not find the cell phone and informed the complainant of that 

fact. However, at a later stage, he found the cell phone in the m otor vehicle 

but decided to keep the cell phone and not inform the complainant tha t he had 

found it.

The accused pleaded guilty and he was properly convicted

6

The accused is a first offender and he showed remorse for his deed. He 

testified tha t he felt very ashamed and he offered to buy a new cell phone for 

the complainant.



T he m ag is tra te  w as of th e  v iew  th a t the a fo resa id  sen tence  w as not 

shock ing ly  in ap p rop ria te  and in th is  regard particu la rly  re fe rred  to  the fa c t tha t 

the  accused  w as in a re la tionsh ip  o f trus t w ith the  com p la inan t and  th a t his 

b reach  of th is  trus t is an aggrava ting  fac tor. In th is  regard th e  D eputy D irector 

of P ub lic  P rose cu tio ns  referred to the  m atters of S v K unene 

2001 (1 )S A C R 1 19(W ) and S v S h ilubane 2008(t)S A C R . and subm itted  th a t in 

the  c ircu m sta nce s  the sen tence  does no t appear to be excessive . M ention 

w as m ade  of the  fa c t th a t the re  is no ev idence  on record o f the  accused 's  

incom e b u t tha t it appears  th a t he w o u ld  be ab le to pay the fine  w h ich  w as 

suspended

8 .

In my v ie w  th e  s e n te n c e  is probably h igher tha n  I w ou ld  have im posed if I had 

to do so in the  firs t instance. However, I do no t regard  th is  sen tence  as 

shock ing ly  in ap prop ria te  or im propria te  to such a degree  tha t th is  cou rt should 

in te rfe re . T he  victim  o f a m o to r veh ic le  co llis ion usua lly  finds h im se lf in a very 

vu lne rab le  pos ition  and re lies on the  tow  truck d rive r to  take  care of his 

veh ic le  and his possess ions  inside the  veh ic le  in a p roper m anner. T he  v ic tim  

is at the m ercy o f th e  tow  truck  driver in th is  regard and the breach o f tha t 

re la tionsh ip  o f tru s t is a serious m atter. C onsequently, I am o f the  v ie w  tha t 

th is  cou rt shou ld  n o t in te rfe re  w ith  the sentence im posed upon the accused .

9.

R egard ing the  com p en sa tion  o rder it is c lear tha t such an order can  only be 

m ade in te rm s o f sec tion  300(1} of Act 51 of 1977 upon app lica tion  o f the 

in jured person o r of the p rosecu to r acting  on the ins truc tions of th e  in jured 

person. In the p re sen t m atter the re  is no ev idence  to  ind ica te  tha t the  

p ro secu to r acted on the  ins tructions of the com pla inant.



An order un d e r section  300 has the e ffec t of a c ivil o rder and the court should 

ask the p ro secu to r w hethe r he has been authorised by the com pla inant to 

m ake  such an application. Such au thority  is exp ressly  required by the  A c t for 

the  reason th a t it affects the com p la inan t's  right to claim com pensation  in a 

c ivil court. See S v T lam e 1982(4)S A319(P ) and S v Bepela 

1978{2 )S A 22 (B H ) at page 23.

11 .

In S v M siza 1979(4 )S A 473{T ) a t page 474  the com pensation  order w as se t 

as ide  be cau se  the com pla inant had m ad s  no app lica tion  nor g iven  ev idence 

regard ing his dam ages and a lso because  the aud i a lte ram  pa rtem  princip le 

had no t been app lied  by giving the accused  an opportun ity  to lead evidence or 

m ake  his p resen ta tions  regarding the am oun t o f the dam ages,

12 .

In my v iew  the re  is no ev idence tha t the  prosecu to r acted on the ins truc tions 

o f th e  com p la inan t and consequently  the m ag is tra te  was not en titled  to m ake 

th e  com pensa tion  order. See fu rthe r S v N tandane (2006)JO L17681{T ) and S 

v M cK lo pp er (2007)J01_19590(E).

'3 .

In the resu lt the fo llow ing  order is made,

1. The conv ic tion  and sen tence is confirm ed.

2. T he  com pensation  order ("com pensation  fine") is set aside. If the 

accused  had already paid th is  am ount he shou ld  be re im bursed by 

th e  C lerk  of the court a quo.


