


r li jv tt been  co n v ic te d  o f com m on assauit. i fu rth e rm o re  que ried  the  issue of 

sen tence  and th e  de c la ra tion  in term s of sec tion  103 o f A c t 50  of 2000 .

T he  m ag is tra te  responded to  the  q je r y  and I am in de b ted  to  him.

T he  fac ts  o f th e  m atter a re  ra ther scant. The cna rge  aga inst the accused was 

that on the  30 N ovem ber 2008 'n the  d is tric t o f B loem hof. be assa u lte d  the 

co m p la in a n t by s lapp ing  her w ith  an open hand  w ith  the  in ten t o f caus ing  her 

g rievo us  bo d ily  harm. From  the ev idence  o f th e  com p la ina n t it ap pe a rs  tha t the 

a s sa u lt w as  unp ro voked  but not m uch m ore  o f any no te  o r re levance  can be 

g leaned  from  h e r ev idence . The w itness w ho tes tified  a lso  did not con tribu te  in 

any m ea n ing fu l m anne r exce p t to con firm  the assa u lt by w ay o f a slap.

T he  accu sed  h im se lf, w h en  he testified , m ere ly  ad m itte d  tha t he s lapped the 

c o m p la in a n t an d  the m atter w as left at that

It w a s  co n s e q u e n tly  not c lea r w hy the  accu sed  had been  c o n v ic te d  of the  m ore 

se riou s  fo rm  o f assa u lt nam ely assau lt w ith  the  in ten t to do g rievo us  bo d ily  narm. 

T h e re  w as no e v iae nce  as to w here  on the  body  o f the  com p la ina n t the  accused  

s lapped  her T h e re  w a s  no ev idence as to the de g re e  o f fo rce  app lied  and tne 

m a n n e r in w h ich  it w as applied T here  w as a lso nc e v ide nce  as to  the  in jury, if 

any the  c o m p la in a n t susta ined  as a resu lt o f  ;he assau lt. T h e re  w a s  m en tion  of 

ar. h ju rv  but th a t c lea rly  did not re la te  to the assau lt by th e  accused.



7 In h is  resp u n se  tu  th is cou ri s q u e ry  the m ag is tra te  co n ce d e d  that the  con du c t o f 

the  accu se d  d id  no t cons titu te  an in ten t to cau se  g rievo us  bod ily  harm  but m ere ly  

tha t o f com m on assau lt

S. R e g a rd in g  sen tence  th is  c o ^ rt aske d  the  qu es tion  w h e the r a fine  o f RIOOO 00 is 

c o m m e n s u ra te  to  a sen tence  o f 10 m on th s  im p rison m en t and w h e th e r the re  is 

no t an  im b a la n ce  be tw een the  two sen tences . F u rth e rm o re  w h e the r the  

s e n te n c e  w as not too  ha rsh  ha v in g  re g a rd  to the  na tu re  o f the  assau lt, the  fac t 

tha t th e re  w e re  no in juries, the  fac t tha t the  accu sed  w as a firs t o ffender, the  fac t 

th a t he w as 16 yea rs  o f age. the  fac t tha t he  e a rn e d  a m ea ge r w age , and  hav ing  

re g a rd  to  the o th e r c ircu m s ta n ce s  o f the  case.

9. T h e  q u e s tio n  w as a lso  aske d  as to  the  ra tio  fo r  the  con d ition  re la tin g  to 

c o m m u n ity  se rv ice  w h ich  w a s  im p ose d  fo r the  s u sp e n s io n  o f the  se n te n ce  and 

m ore  p a rtic u la r ly  how  se rv ice  at the  B lo e m h o f M a g is tra te 's  C ourt cou ld  be 

re g a rd e d  as se rv ice  fo r the  be ne fit o f the co m m u n ity  It w as  a ls o  aske d  w h a t the  

a c c u s e d  w o u ld  have  done  unde r the  sup erv is ion  o f M rs B urton .

10 In h is  resp on se  the m ag is tra te  deem ed  tne  fin e  co m m e n su ra te  w ith  th e  prison 

te rm  "e s p e c ia lly  as it is su s p e n d e d ’1. He con ced ed , how ever, tha t the  sen tence



regard  to the  na ture  o f the  offence, the  in te rest o f soc ie ty  and the in te rest o f the 

accused  as w e ll as th e  v ic tim , a fine  o f R 1000.00  rs sh o ck in g ly  inappropria te . 

Furtherm ore, the  sen tence  o f 10 m on ths im p risonm en t w h ich  the  accused  will 

have  to  serve if he  is un ab le  to  ra ise the  fine , is not on ly  to ta lly  d isp ropo rtiona te  to 

the  fine  but in itse lf c rea tes  a sense  o f shock

1 2 .T he  fac t tha t the  se n te n ce  w a s  w h o lly  suspended does no t cure  the  de fect tha t 

the  sen tence  w as sho ck in g ly  harsh. It is s im p ly  w rong  fo r a court to im pose a 

h a rsh e r sen tence  than is ca lled  fo r in th e  c ircum stances  o f the  pa rticu la r case 

m ere ly  because  the  w h o le  o f the  sen tence  is to  be suspended.

13. R ega rd ing  the  de c la ra tio n  in te rm s o f section  103 o f A c! 60 o f 2000  the 

m ag is tra te  resp on den t to  th is  cou rt's  qu e ry  regard ing  the con s id e ra tio ns  fo r 

d e c la ring  the  a ccu sed  un fit to  possess a firea rm  in fu tu re  by saying tha t he 

rega rded  the o ffe n ce  as  in he ren tly  v io len t in nature and tha t h o w e ve r m in im al 

such an o rd e r shou ld  be made.

14 In my v iew  the re  is no  ju s tific a tio n  fo r the  de c la ra tion  m ade by the  m ag is tra te  

T he  accu ses  is stil; a re la tive ly  young  p e rson  and a firs t o ffender. N o th ing is 

know n as to how  it cam e a b o u t tnat he s lapped  the com p la inan t. It was 

fu rthe rm o re  on ly  one s lap  on an unknow n part o f the  body w h ich  cou ld  no t have 

been  pa rticu la rly  se rious  In these  c ircu m sta nce s  I am  o f the  v iew  that the 

d e c la ra tio n  in le rm s o f sec tion  103 w h ich  con s titu tes  a ra th e r d ra s tic  in road on a 

p e rson  s rights, w a s  no t ju s tifie d



1 T h e  c o n v ic tio n  and sen tence  a n d  de c la ra tion  in term s o f sec tion  103 o f A ct 

16 o f 2 0 00  a re  se t as ide  and rep la ce d  by the  fo llow ing

T h e  a ccu sed  is conv ic ted  o f com m o n  assa u lt an-3 se n ie n ce d  to a fine o f 

R 10 0 .0 0  o r 14 days im p risonm en t.

2 If the  d e fe n d a n t had pa id the  f in e  o rig ina lly  im posed o r an y  pa rt the reof, 

the  c le rk  o f the  cou rt a quo is  o rd e re d  to re im burse  the  de fendan t 

a c c o rd in g ly .

15. In th e  ■_e s u lt I m ake  the  fo llo w in g  order:

C.P.RABJE
JUDG E OF THE HIGH CO U RT

I agree

J. MURPHY
JUDG E OF THE HFGH CO U RT


