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JUDGMENT .

MILLER, JA :-

The appellant was party to a dispﬁtelsuch as
i3 described in s 43 (l)(c) of the Labour RelétiQns Acf,
No 28 of.1956 {the Act), namely, a dispute Pconcern;ng
an‘alleged unfair labour practice", Suéh_dispﬁté}'Wbiéh'J
stemmed from the failure or refusal by the fourth respon=
dent to review the existing situation in regard +6 member=
ship of the appellant, was referred to a conciliation
board, which failed to achieve a settlement. The

of Manpower
Ministerhthereupon, acting in terms of s 45 (9) of the
Act, referréd the dispute to "the industrial court” for
determination. The industrial court thus referred té

.came into being by virtue of a provision in the Industrial

. Conciliation/

..............
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Conciliation Amendment Act, NO.94 of 1979, wﬁich substi¥
tuted a new s 17 in the Act for the previcus s 17.

The industrial court duly made a determination
which was declared to be binding with effect, from
1 Februvary 1982. The third respondent, however, being
dissatisfied with such determination approached the
Transvaal Provincial Division on notice of motion for
review of the determination made by the industrial court
and for an order settihg aside sﬁch determination or
séndinq thé matter back to the industrial court for
reconsideration. This appli§ation elicited from the
appellant a counter-application, in terms of rule 30 of
the Uniform Rules of Court, for the setting aside of

the third respondent's application for review on the
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ground that it was gn irregular proceeding and.théreé;“‘
fore a nullity. The Court a_quo { FRANKLIN, J}I;ejected
the appellant's contention and dismissed, with costs, the
application faor the sefting aside of the third respondenﬁ's
notice of motion. .The appeal is against that decision.
Only the third and fifth respondents actively oppose the,
appeal; the remaining respondents abide the decision of
this Court.

The judgment of the Court a quo is fully reported

under the name Vereniging van Bo-Grondse Mynamptenare van

Suid-Afrika v President of the Industrial Court and Others

at 1983(1) SA 1143. The main grounds upon which the

appellant relied for its assertion that the third respon=

Y

dent's notice of motion to review the determination made



by the industrial court was entirely out of orde;
sufficiently appear from the summary thereof made by
FRANKLIN, J, at p 114? to p 1146 D.

I reproduce that summary in full:

o The industrial court, when exercising its
powers in terms of s 17 (1l)(a} and (f)
of the Act, is for all purposes of the
proceedings and the orders referred to in
the applicant's notice of motion clothed

" with the full powers of a Superior Court

with concurrent jurisdiction to that of a
Provincial or Local bDivision of the Supreme
Court in terms of s 19 cf the Supreme Act
59 of 1959; or, alternatively, wifh exclu=
give jurisdiction as avSuperior Court to the
exclusion of all powers of such bDivisions of .
the Supreme Court for those purposes and in

those proceedings.

2. Tﬁe proceedings, judgments and orders of the
industrial court as a Superior Court in terms
of s 17 (11){(a) and {f) of the Act are not
subject to review or setting aside by the

Provincial Division or Local Division of
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No 59 of 1959.

of the Supreme Court because their powers

of review are confined under é 19 (i}(é}f&&)

or 12 (2) of Act 59 of 1959 to proceedings

of inferilor courts, and such Divisions are
not otherwise vested with powers of review
of the industrial court's proceedings or

orders relating to the matters referred to

in the applicant's notice of motion.

All legal questions referred to in the
applicant’'s notice of motion muét'begdecided
only by the Appellate Division, by reaéonfof
the provisions of s 17 (21) read with_s_l?

(11}1(a) and (f) of the Act.

No factual guestions referred to in the
applicant’s notice of motion are capable of
review by a Provincial or Local Pivision of

the Supreme Court.”

The vital question that arises relates to the:

identity and status of the industrial court. It is cer=

tainly not a division of the Supreme Court for it is not

mentiocned in the First Schedule of the Supreme Court Act,

(See 5 2 of that act.) ‘Nor is it an

"inferior / ............
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"inférior court” as defined py s 1 of the Supreme

Court Act, for.it is not requiréd to keep a record of

its proceedings. (This is true reggrding the situatipn

at the time when proceedings in this matter were commenced -
rule 16 of the rules of the industrial court now require
records to be kept.) What is in eﬁfect contéended on
behalf of the appellant is that the industrial court is’

a special court performing judicial functions and that in
the performance of those functions it is to be fully

equated with and to enjoy the status of a di;ision of

the Supreme Court‘presided over by a Judge or Judges.

{Cf. Gentiruco A G v Firestone SA {(Pty} Ltd 1972(1) SA

589 (AD) at p 601 D.)

The functicns of the industrial court are

described in s 17 (11) of the Act, which reads as follows:

"{1l}) The /

-------------
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"111) The functiocns of the industrial court

shall be -

{a)

{b)

(b A}

{(c)

{(d)

(f£)

(g)

to perform all the functions, excluaing
thé adjudication of alleged Offencés!
which a court of law may perform in
regard to a dispute or matter arising
out of the application of the provi;iohg
of the laws administered by"the-beparf?.

ment of Manpower Utilization;

to decide any appeal lodged with it in

terms of section 21 A or 51;

to consider and give a decision on any
application made to it for an order

under section 43;

to conduct arbitrations referred to it .

in terms of section 45, 46 or 49;

to advise the Minister on any matter

contemplated in section 46 (7)(c);

to determine any question referred to

it in terms of section 76 or 77;:

to make determinations in terms of

section 46:

to deal with any other matter which it
is required or permitted to deal with

undey this Act; and

(h} generally /'
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(h) generally to deal with all matters
necessary or incidental to the performance
of its functions under this act."

The industrial court's predecessor was the "industrial
tribunal", established by s 17 of Act 28 of 1956 when
its short title was "The Industrial Conciliation Act®.

It has correctly been pointed out by De Kock (Industrial

Laws of South africa, 2nd Ed, at p 612) that the functions

described in (c¢), (d), (e), (g) and (h} ahove are virtually

the same as the functions of the replaced industrial
tribunal, & 17 of the Act, however, represents a
departure from its predecessor, not only in the sense that
what was called an industrial tribunal is now called an
industrial court but also in regard to the description of

the first of the functions of the industrial court listed
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in s 17 (il)(a). It is expressly provided iﬁ thét.
ss that i# will be a function of the industrial cpurt,
within the statutorily defined limitations, to perférm
all the functions "which a court of law may perfo;&?} 

These departures were understandably very
strongly relied uponpby MrIMuller, for thé appellant,
who made much of the circumstance that the words "a court
of law" in s 17 (l1){a) are not in any way qualified and
therefore would, he contended, include the Supreme Cou;t.
The result, so it was contended, is that the industrial
court not only operates as a court of law but is a Qourt
enjoying Fhe status of and therefore to be equated with

the Supreme Court.

The Court / .......

&



fhe Court a quo {at p 1147) observéd that
s 17 (11)(a} of thé Act provided for three "categories
of functions; Jjudicial, gquasi~judicial and investigatq;y
or administrative",. it considered,ltoo, that‘the
provisions of s 17 (1l1)(c¢) .furnished "cogent reason" fér
.finding that when the industrial court makes.a determination :

N

%n terms of s 17 (11){(f), it exercises a judicial function.
Stopping short of making a posit;ve finding in that.regard,_
the learned Judge assumed for purposes of his judgment
‘that when it makes a determination in terms of ss (11)(f),”.
the industrial court "sits as a court of law". The

Court a guo nevertheless found against the appellant;
however, because it rejected the appellant’s contention

that the industrial court sits as a court which is the

equivalent /
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equivalent of and equated with a Provincial or Local
Division of the Supreme Court.

It is reasonably clear that the industrial

court performs functions of different kinds or categories.

See an article by M S M Brassey, 1980(1) T L J 75,
and ¢f. 97 S A L 3§ 137 at p 141, where Halton Cheadle
ccmments: —

"The ‘'court of law® = +the industrial

court - is the creation of the amending Act"
and that it 1is

"to function as a court of law in respect of -

any matter"”

falling within the statutory limitations of its juris=

diction.
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When considering the implications of the
use of the word "court" in the naming of the body which
replaced the earlier industrial tribunal, and of the
terms.used in s 17 {(11)(a) to describe a function of
the "court®, it i1s necessary to bear in mind that a body
which is empowered to perform functions that a court of
law performs, is not on that account necessarily to be
regarded as a court of law when it performs such functions.
An administrative body, although operating as such, may
nevertheless in the-dischargé of its duties ﬁunction as’
if it were a court of law performing what may be described
as judicial functions, without negating its identity as an
administrative body and becoming a court of law.

The status and true identity of a body such as the

industrial / ..c.........



industrial tribunal, or now, the industrial court, is
not determined simply or exclusively by the nature or
type of the functions which it performs. In Shell

Company of Australia Ltd v Federal Commissioner of

Taxation. 193; AC 275, P C, the issue wés whether

" the Board of Review (created by the Federal Income Tax

Assessment Act, 1922 - 1925, to reviEﬁ the decisions of

the Commissione; of Taxation) was a court of law.

The Court held ﬁhat it was not - it was "an administrative

as distinguighed from a judicial tribunal", (p 299)

despite the fact that it performed “"judicial functions".a
The ultimate deci;ion in that case cbviously

cannot serve as a guidé in regard to the decision in this

case, in which different statutes, different subject

matter /
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matter and different circumstances are encountered.
It is helpful, however, to have regard to certain dicta
and observations in the judgment delivered in the Shell
case which are generally relevant to the question whether
a body may be said to constitute, and function as, a'bourt
of law. At p 296 LORD Sankey, L C, said:-
"The authorities are clear to show that
there are tribunals with many of the trappings
of a Court which, nevertheless, are not Courts
in the strict sense of exercising judicial
power."
And at p 297 he went on to enumecrate "some negative pro=

positions”, thus:-

"1. A 'tribunal is not necessarily a Court in

this strict sense because it gives a final
decision. 2. Nor because it hears witnesses
on oath. 3. Nor because two or more éoﬁtendingf

parties appear before it between whom it has to

-----------------
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decide. 4. Nor because it gives decisions.
which affect the rights of subjects. 5. Nor
hecause there is an appeal to a Ccurt. 6f

Nor because it is a body to which a matter is

referred by another body."

In the Gentiruco case, supra, TROLLIP, JA,'éame
to the conclusion.that the Court of the Cocmmissioner of
Patents was a special court the proceedings or decisioﬁs
of which‘yere not reviewable by the Supreme Courf becéuse
they were equated with those of the Supreme Court.
Considerations influencing the Court to that view in the
Gentiruco case were, inter alia, the composition of the
Commissioner's Court (prior to 1964, a former Judge or an
advocate and after 196% a Jjudge or acting Judge of the
T P D designated from time to time as Commissioner bY_the
Judge President of that Division) and the terwms of th?

Patents / ...... ...:.u..
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Pateﬁts Act which (i) endowed the Commission with

specific judicial pcwers, and (ii) expressly conferred‘
upon bim all such powers "as are possessed by a Judge
sitting alone to try a civil action in a provincial

divisicon of the Supreme Court ..... " (See pp 600 - 1.) .

As FRANKLIN, J, observed at p 1149, the Labour Relations

Act contains no such provisions, nor deoes it provide, as
the Patents Act does in respect of decisions by the
Commissioner, that any determination or decision of the
industrial court is to be regarded for all purposes as a
decision of the Supreme Court. Mr Myburgh, for the
fifth respondent, correctly pointed out that s 17 (11)(a)
of the Act‘is the only provision which expressly relates
the industrial court to a court of law and thenlonly in

<

the sense that within its statutory limitations it may

perform / ...
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perform such ﬁunctions.as a ;ourt of laﬁ ﬁerformé.

It is of some importance to note the’following
additional factors. (1) The members of the industrial
court are appointed by thé Minister of Manpower "by

reason of their knowledge of the law"; they are not

required to be judges or ex-judges or advocates Or persons

having special knowledge of industrial matters or indus=
trial law (s 17 (1)(b} ). {(2) The Minister,'of, if
authorizeq thereto by the Minister, the President of the
industrial court, may appoint "any f;t person" as an
additional member of the industrial court. Moreover,
the members of the industrial court, including the
president and deputy president, are appointed for such

pericds as the Minister ( or the president ) may deter=
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mine. (5-17 {(1){b) and (c).) (3) 1In annection“

with the performance of its functions, the industrial
court ﬁay consult, and take into consideration any
relevant information furnished by specified boards, "of
any Department of State ox any’similar authority".

(S8 17 (20}).) (4) After a determination made

by an industrial Court, the Minister (i.e. of Manpower)
may approve of the correction of an ocmission or error,

or the clarification of any provision in the determinationl

"if in his opinion the correction or clarification is

necessary". - {The underlining is mine.) {See
s 49 (2){a) ofF the Act, which relates to awards on
Arbitration, but which, in terms of s 46 (9)(c) of the

Act, applies mutatis mutandis also to determinations by

-------------
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the industrial court.)
ﬁhen the several factors I have mentioned

are considered collectively, the argument that the Acﬁ
requires the industrial court to be regarded, within its
sphere of competence, as a court of law eguivalent to.
and essentially to be eguated with a division of the
Supreme Court, is apprec;ably attenuated. The u;:
certain tenure of office of those selected to compfise
the industrial court is not compatible with the 3judicial
independence derived.from the conditions of appointment
of Judges to the Supreme Court. (See Herbstein and
Van Winsen, Civil Practice of the Superior Courts in

South africa, 2nd Ed, pp 14 - 15; B R Bamford, "Aspects

of Judicial Independence”, 73 S A L J 380.) Nor can
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the procedure of consultation by the members of tﬁe
industrial court with other bodies, government depart=
ments and "similar authority", as part‘of the ju@icial
process, be reconcile@ with the principles which governl
the Supreme Court in the performance of its judicial
functions. And the provisions I have referred to in

the fourth of the "additional factors" mentioned above

are stridently incompatible with the protected aythority
of decisions reached and orders made by the Supreme Court.
Apart from minor or formal errors in its orders which a
division of the Supreme Court may itsélf caorrect, only a
higher court of competent jurisdiction may correct or
alter or elaborate upon an order made by the Supreme Court.
The provision that a person}.not heing part of the

judicial /

..............
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judicial process at al}, may deciae whether or not an |
order or determination of the industrial court should

be corrected or enlarged upon, servbks not to equate su;h
"court"with the Supreme Court but to acéentuate the'uﬁz.

likelihood cf any intention to equate them as courts of

law. (CE£. the observations of the president of the -

Cycles (SA} Ltd 1981 (1) I L J 34 at p 47; and cf.
J D van der Vyver, "Die Nywerheidshof™ 1581 (2} I L J 159.)
I agree with FRANKLIN, J, (p 1151 D - E)} that for the
reasons I have mentioned (and others stated by him} the
industrjal ccouxt, in making a determination under s 17
{11)}(f) of the Act does not sit as a court equivalent.to

or to be equated with the Supreme Court.
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The very circumstances gnd conside;atiohs
which lead to that conclusion appear to me to justify
the further Eonclusion that the industrial court, when
it makes such determination, does not sit as a.court of
law at all, even when it discharges functions of a .
judicial nature.
It was also contended on behalf of the appellanrt
that by necessary implication the Act excluded any right
to take the proceedings or decisions ;f the industriatl
ccurt on review before the Supreme Court. We were referred
t0 s 76 (10) which provides for the finality and binding
nature ¢f a determination made by the industriallcourt and
the sugyestion was that s 17{21), which afforded a limited

right of appeal from the industrial court to the Appellate

Divigion / .. eeemini .,



Divisidn of £he Supreme Court, supported sﬁch an
implication. T cénnot accept that the exclusion of

a right toiapp;oa?h the Supreme Court for the purposes of
review of procéedings before the industrial court ig_g’
necessary implication from the provisions of the Act.

As OGILVIE THOMPSON, AJA, -poinged out in welkom

village Management Board v Leteno 1958 (1) SA 490 (AD)

at p 502 G ~ H -

"'The rule ...:.. accordingly is that the Court's
jurisdiction is excluded only if that conclusion
flows by necessary implication from the pdrticu=
lar provisions under consideration, and then
only to the extent indicated by such nécessary

implication ......

See also Local Road Transportation Board a o v Durban

City Council a o 1965 (1) SA 586 {(AD) at 593 C and 594

A - B, and Main Line Transport v Durban Road Transportation
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ggggg'1958 (1} SA 65 (D} at p 73 H.

A similar argument was addressed to the Court
a guo; FRANKLIN, J, in my opinion, rightly rejected it.
{See the judgment a_quo at p 1151.)

I should mention that bf virtue of an amendment
contained in Act 51 of 1982, axﬁghﬁof appeal now lies
from the industrial court to the Supreme Court, but it
was common cause that this cannot affect the decision in
this case.

The appeal is dismissed with costs, which in
respect of the third respondent shall include ccsts of

two counsel.

S MILLER
JUDGE OF APPEAL

CILLI&, JA
VILJOEN, JA
GALGUT, AJA
ELOFF, AJA

CONCUR
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