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incarcerat ion of the accused between convict ion and sentence was similarly 

not competent On the other hand the State is correct that there is no doubt 

that the accused is guilty of the offence, has a bad record, arid asked for the 

sentence in order to rehabil itate himself. Al though the sentence was 

technical ly incompetent it was an appropriate sentence and the accused has 

already served more than half of it 

In the matter of R v Harmer, 1906 TS 50 at 52 Innes CJ held that a 

court on review only has to certify that the proceedings are in accordance with 

real and substant ial just ice, not necessari ly in accordance with strict law, as it 

is possible for proceedings to be in accordance wi th real and substantial 

just ice, even although a rule of criminal procedure may not to have been 

observed. In S v Zulu, 1967 (4) SA 499 (T) at 502D Claassen AJP stated, 

wi th reference to the Harmer matter that the sentence dealing wi th automat ic 

review does not require the judge to certify that the proceedings are in 

accordance wi th law but in accordance with justice In that matter the court 

refused to set aside an incompetent sentence so that the accused could be 

sentenced to a more onerous compulsory sentence. 

Directly in point is the matter of S v Dantei Maake, an unreported 

j udgmen t in this division jn case A592/36 wherein Kriegler J conf i rmed an 

incompetent sentence, after convict ion on a plea in terms of section 112(1 ){a), 

where the c i rcumstances of the case did not warrant the setting aside thereof. 

M J Strydom J agreed with him Kriegler J with whom van der Merwe J 

agreed, also refused to set aside a sentence of a f ine, whe ie the relevant 
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I agree 

legislat ion d id not provide for a f ine, in the unrepor ted mat ter of S ^ Stpeng 

and Nkung. no. A1125 /88 in this d iv is ion. 

In my view the c i rcumstances o f this case do r o t drclate that the 

sen tence imposed is to be set aside. T h e reports of the social workers and 

the address to the court by the accused , indicate lhat the accused wan ted to 

be sub jec ted to a rehabi l i tat ion program. He was a w a r e of his dependency 

prob lem and he sincerely tried to overcome Jt and co-operated w i th the social 

workers and wi th the court. Moreover by now he has served more than half of 

the sen tence . I am sat isf ied that the sen tence w a s in accordance wi th real 

and substant ia l just ice, a l though there was a technical i r regu lamty 

The fol lowing o rder is made: 

The convict ion and sentence are con f i rmed. 


