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Sapire, AJ:

This is an action in w hich the p lain tiff claim s paym ent from the defendant o f an 

amount o f  R660 000, 00 The amount represents dam ages allegedly sustained by the
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p la in tiff from  personal injuries in a road accident w hich took place on the 25th o f  

A ugust 2003.

P la in tiff alleges tha t the defendant w as the driver o f  a vehicle ow ned by the p la in tiff 

and in w hich the p la in tiff w as a passenger. The pla in tiff had brought the vehicle to  

the defendant to  have m odifications m ade to  the vehicle in order to  increase its 

efficiency and high speed capabilities. It is w orthw hile bearing in mind that the 

vehicle w as m anufactured as a bakkie intended for w ork norm ally done by bakkies. 

The fact that it’s design  w as tam pered w ith may well have contributed to  the accident 

w hich took  place tha t day. There is som e dispute as to  w hat i f  anything w as done to  

the vehicle during the morning preceding the afternoon w hen the accident occurred.

The p la in tiff has testified, and this appears to  be com m on cause, that after lunch 

w hich they took  together w ith others p la in tiff together w ith the defendant w ent to 

drive the vehicle on the hospital road in Brakpan. There is evidence that this 

particu lar road is used to  test drive vehicles w hich the defendant had modified.

The p la in tiff says tha t the purpose o f  the drive w as to  test the vehicle and adm its that 

in o rder to  do so the vehicle had to  be driven at a high speed, much in excess o f  the 

speed limit prescribed for that vicinity.

P la in tiff has testified tha t the defendant w as driving the vehicle in order that he could 

get a feel o f  the engine on w hich he had w orked and on w hich w ork w as still to  be 

done.



W hile they w ere driving at an excessive speed the defendant, so the p la in tiff says, lost 

control o f  the vehicle w hich left the tarm ac road, careered into the veld, rolled, and 

finally  cam e to  rest a considerable distance from the road at or in a ditch w hich carries 

w ater th rough the field.

The defendant w as throw n from the vehicle som e distance before the vehicle cam e to 

rest w hile the p la in tiff w as found lying next to  the left hand side o f  the vehicle, his 

head near the back o f  the rear w heels and his feet tow ards the ditch.

It seem s to  be an irresistible conclusion that the defendant w as throw n from  the 

vehicle before the p la in tiff as the defendant w as found injured and lying nearer to  the 

road than the plaintiff. H ow  the defendant em erged or w as throw n from  the vehicle is 

not clear on the available eyew itness evidence. This is the account given by the 

p la in tiff

The defendant claim s to  be suffering from  retrograde am nesia and has no recall at all 

o f  the incidents to  w hich the p la in tiff has testified from  about the tim e lunch w as 

taken. N o medical evidence substantiates this. He cannot h im self contradict the 

p la in tiff  s testim ony but has placed before the court the opinion o f  one Strydom, 

(unrelated to  the D efendant, said to  be an expert on the reconstruction o f  road 

accidents.

The parties fought the case on the basis that 1 w as to  determine, i f  possible, only w ho 

the  driver o f  the vehicle w as and w ho w as the passenger at the tim e o f  the accident. 

This w as the sole issue for decision.
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N o serious fault can be found in the m anner in w hich the p la in tiff testified. H e related 

w hat is after all a  sim ple story w hich prim a facie has the ring o f  truth.

There are circum stances w hich support w hat he told the court. The first is the 

defendant’s presence in the car at all. There seem s to  be no reason for the defendant 

to  have been in the car otherw ise than to  test it and to  get the feel o f  it. I f  the p la in tiff 

w as to  have done the testing there w as no need for the defendant to  have been there at

The second circum stance w hich seem s to  support the p la in tif fs  version is that he was 

found lying next to  the left hand side o f  the vehicle. It is reasonable to  infer that it was 

on the left hand side o f  the vehicle tha t he w as sitting w hen the accident took place. 

This w ould m ake him  the  passenger. H e claim s to  have correctly  applied his seatbelt 

There is evidence w hich suggests that the seatbelt w as dam aged by forces engendered 

in the m ovem ent o f  the vehicle after leaving the road.

Photographs before the court show  the left hand seatbelt hanging and the dam aged 

m echanism  w as produced as an exhibit.

There is a  hospital record to  which the D efendant has apparently subscribed. In it the 

accident is described m uch as the p la in tiff has recounted. A lthough the defendant 

w hile adm itting  his signature claim s not to  have been responsible for the description 

o f  the accident w hich is neither in his handw riting nor his language, Afrikaans. The 

hospital record  is part o f  the bundle o f  docum ents placed before the court in respect o f  

w hich it is agreed tha t tha t docum ents included in the bundle are w hat they appear to  

be but are not in them selves p ro o f o f  the contents thereof. The description o f  the



accident is therefore not proved by the production o f  this docum ent. Its existence 

how ever favours the probabilities o f  the p la in tif fs  account for the inform ation therein 

probably cam e from  the D efendant or som eone acting on his behalf. N o t too  much 

reliance is placed on this docum ent but it is a factor taken into account w ith other 

evidence favouring the probabilities o f  the P la in tiff  s version.

The defendant called one S trydom  as an expert to  infer from  the available evidence 

tha t it w as the defendant w ho w as the passenger and tha t the p la in tiff m ust have been 

the driver, Strydom  w as only consulted som e tw o  years after the occurrence o f  the 

accident and clearly  w ith a b rie f to  theorize and to  com e to  the conclusion favourable 

to  the defendant, contradicting tha t o f  the Plaintiff.. A lthough Strydom  claim s to 

have been  im partial, and independent, while not disbelieving him his theorising  seem s 

to  be directed to  establishing the defendant’s case

In any event the evidence o f  an  acceptable eyew itness account about w hat took place 

is preferable to  the conclusion arrived at by the reconstruction o f  anyone not present 

at the time.

W hat w as argued to  be a probability favouring the defendant is the fact that the 

defendant m ust have been throw n from  the vehicle before the plaintiff. The 

defendant’s theory  is that this could not have happened if  the defendant had been the 

driver. It is argued tha t the p la in tiff m ust have em erged from  the vehicle on the left 

hand side because it is the passenger’s door w hich w as opened. The d river’s door 

after the accident w as closed and could not be moved. The right hand door was 

how ever dam aged bow ed outw ards and the fram e o f  the w indow  bent to  leave a gap 

betw een it and the body o f  the car. There is nothing to  elim inate the possibility  o f  the
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pla in tiff know ing been throw n from the vehicle from  that side. Strydom the expert, 

dism iss this as a possibility but his reasons for doing so are not clear. From the 

p ictures which are exhibits in the case I find that this possibility cannot be excluded 

nor can the possibility be excluded that the door opened w hen the vehicle rolled and 

later closed again and becam e immovable.

As I have no reason to disbelieve the p laintiff I find that he was a passenger and the 

defendant w as the driver.

C ost w ill follow  the event and the defendant must pay the p la in tiff s costs.

ACTING 
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