INTHE KWAZULU - NATAL HIGH COURT, DURBAN
REPUBLIC OF SOUTH AFRICA

CASE NO. 11956/2011

In the matter between:

ABSA BANK LIMITED Applicant

and

ROBIN’'S MOBILE & FLEET MAINTENANCE CC Respondent
JUDGMENT

NDLOVU J

[1] This matter was argued before me on 31 March126eing the extended

return date of the ruleisi granted by the court on 29 October 2010.

[2] The rulenis incorporated interim relief in the following team

“1.1 Directing the Respondent forthwith to delivterthe Applicant alternatively the
Deputy Sheriff for the area in which the under reered truck tractor may be
found assisted by the Applicant, certain truckttvadescribed as:

2004 Volvo Self Propelled Heavy load, truck tractor
Registration No. ND 191 514, Engine No. D 124 29088
Chassis No. YV2 J4 CMC 142847401

(hereafter ‘the vehicle’)

Against delivery to the respondent of the bank guoee for payment of the sum
of R5 650,64 (Five Thousand Six Hundred and Fifgn® Sixty Four Cents),



together with interest thereon at the mora rate5¢5% per annum reckoned from
1 March 2010 to date of service of these paperthéyDeputy Sheriff aforesaid,
and being Annexure ‘ABSAL1” to these papers

1.2  Ordering the Respondent immediately to discloghéaSheriff and the Applicant
the precise whereabouts of the vehicle and prqaesee of the alleged storage
facility wherein the vehicle may be found.

1.3 Ordering the Sheriff or his Deputy forthwith tteliver the vehicle to the
Applicant at a place nominated by the Applicant.

1.4 Directing the Respondent to institute actioaiast the Applicant in a competent
Court for recovery of any claim it alleges it has storage fees of the vehicle
within 30 (thirty) days of confirmation of the ruigith or without modification
and failing which the claim for storage fees wal§ against the Applicant, lapse.

1.5 Ordering the Respondent to pay the costs sfapplication.

2. That the orders referred to in paragraphs 1.1, dn#, 1.3 hereof do operate as interim
orders pending the return day or any extensioretfer

[3] It is common cause that on or about 18 Noven#i¥)8 the applicant sold
the vehicle to a corporate entity known as Reetgjidtics CC (“Reefer”) in terms
of an instalment sale agreement (“the Agreementigneby Reefer would pay
certain monthly instalments towards the debt on uébkicle. In terms of the
Agreement ownership of the vehicle would remainhwiiie applicant until such

time that the debt was fully discharged by Reé&fer.

[4] On or about 1 July 2009 the applicant institutegal action against Reefer
at the Pinetown magistrate’s court after Reefer albehedly failed to pay the
specified monthly instalments to the applicantamts of the Agreement. Upon
the respondent having failed to respond to the somsindefault judgment was
granted by the magistrate’s court against Reefer6o@ctober 2009, in the

following terms:

“1. An order confirming the plaintiff's cancellatr of the AGREEMENT.

2. An order authorising and directing the Sheriff o tCourt and/or his Deputy, to
seize and take into his custody and thereafterata lover to the plaintiff or its
nominated agent the vehicle.

3. Costs on the scale as between attorney and,dliele taxed.”

! Clause 4 of the Agreement



[5] For the reasons indicated in his return of mendated 28 October 2009, the
sheriff was unable to execute the warrant of dejiessued on the strength of the
default judgment aforesaid), that is, to remove thetor vehicle from the

possession of Reefer and handing it over to thdicamp. Hence, the vehicle

remained in the possession of Reefer then.

[6] It appeared from the papers that, in the meamtithe vehicle encountered
mechanical problems which resulted in Reefer takingp the respondent for
repairs. It was common cause that the respondesigse corporation, conducted
business as a garage or workshop. This is howe@ondent got into the picture
in this matter. According to the answering affiddkie respondent undertook the

repairs on the vehicle.

[7] The respondent apparently complained about &&efailure to pay for the

repairs which were effected by the respondent ervéhicle. It was on this basis
that the respondent sought to claim the right ténton over the vehicle pending
payment of a specified sum of money (set out hetegnbeing for repairs and
storage charges. What follows gives an illustrattd how the respondent sought
to justify its claim of a legal right to retain tlwehicle in its possession until the

amounts allegedly owed to the respondent by Reedes paid in full.

[8] An affidavit deposed to on 30 August 2010 byeo8evandran Pillay,

apparently the managing member and authorisedsemiative of the respondent,
was attached to a letter dated 30 August 2010 asdleldeto the applicant by the
respondent’s attorneys. The letter aforesaid waskead “without prejudice”,

although, it may be pointed out, there was nothings contents to indicate or
suggest an attempt towards any settlement of thguth or other grounds that
justified such marking. M obias for the applicant, submitted that an affidavit

has never been a “without prejudice” document amthér that, in any event, there



was no legal reason why the contents of both tikerland the affidavit should not
be disclosed to the court. MBovendey appearing for the respondent, correctly
conceded during argument that both the letter aedaffidavit were indeed not

“without prejudice” documents.

[9] In the said affidavit Mr Pillay set out the aemt of events which led up to
the stage that the applicant instituted this liima It seems to me apposite to
refer to the pertinent provisions of Mr Pillay’'sfidavit and | propose to do so

presently:

“5 The vehicle was first brought to my workshopceirthe 28 of May 2009 for
inspection, repair and maintenance. A significamtount of work was then
carried out on the vehicle engine with the fees oy work amounting to
R 147, 656.59.

6 The vehicle was brought in by Mr SK Govender pheprietor of Logistics who
undertook to pay my fees once the vehicle receigsfirst payment.

7 | was advised that the vehicle was being mandgath by one Desigan S
Naicker, who had secured a contract for the velaeld required same to be
repaired as quickly as possible in order to meettéhms of the contract. | was
under the impression DS Naicker is a partner td\agker at Logistics.

8 The work was duly completed as soon as possitdetlae vehicle returned to
Logistics on the 19 of June 2009o0gether with our invoice, with the expectation
that | would receive my payment within a short time

9 Since some time had elapsed, and my payment etdenth-coming, | attempted
to contact Logistics and SK Govender in order tmaled my payment.

10 Despite several undertakings, no payments hase torthcoming.

11 Thereafter circa the 98of February 201G driver who informed me that he
worked for Kevin (SK Govender) drove the abovenwrdd vehicle to my
premises for further repairs to the gearbox asvet@cle was not accepting /
acquiring the requested gear.

12 | spoke to Kevin via the driver’s cellular phoaed requested payments, which
he once again undertook to make.
13 | duly removed and stripped the gearbox foraaipn and then called Kevin to

advise him of my assessment of the problem to &éiscle gearbox and advised
him that | would not continue further work until niges for the work done and
services rendered in June 2009 was paid in full fantther until he paid me a
deposit for the work that | was instructed to caot at that juncture to the
gearbox.

14 | once again received empty promises regardipgayment and | then informed
Kevin that | would not release the vehicle from prgmises until | was paid in
full. The vehicle remains in my possession to @data result of failure to pay my
fees.

15 As a result of the vehicle being left at my pisea at my workshop | was
constrained to remove same to another storagetyaas | necessarily required
the space to work on current repairs for which $\Wwaing paid. | am constrained



to pay for storage cost out of my pocket and the wahicle is now causing me to
suffer further loss, as evidenced by my invoice.”

[10] Apart from the repair charges of R 147 656a.&frred to in paragraph 5 of
Mr Pillay’s affidavif the respondent further charged Reefer the sum dB8R
360.00 (annexure M) for storage of the vehicletfa period 1 March 2010 to 31
July 2010 (153 days at R120.00 per day) and R56@5Qannexure L) for

removing gearbox and “diagnosis” of the mechanmalblem after the vehicle
was brought back on or about 28 February 2010s ribted that in terms of the
respondent’s answering affidavit the storage clargad increased from R18
360,00 to R34 920.00 as at the date of the ansgveffidavit (that is, 22

December 2010). The respondent’s invoices (sugpssanexures Al and A2)
were, however, not attached to the answering afitidas allegeti(see Paragraph

6(d) of the respondents answering affidavit.

[11] It is apparent from paragraph 14 of Mr Pillaffidavit that the respondent
laboured under the impression that as long as Reffenot pay the money
allegedly owing to the respondent then the respanicied the right of retention of
the vehicle.

[12] The true position, however, is that the owotthe vehicle is the applicant
and not Reefer. Therefore, regardless of whatehgyute exists between the
respondent and Reefer the court is required torméte whether, in the
circumstances of this case, the applicant, betocan be entitled to the return of
the vehicle, is liable to pay to the respondent —

12.1 The amount of R 147 656. 59 for “repairs” @nnts of the invoice

dated 19 June 2009 (annexures H1, H2 and H3)
12.2 The amount of R 5 650.64 in terms of the iogalated 1 March 2010

for “removing gearbox and diagnosing” (annexure L)

2 See also annexures H1, H2 and H3 to the appleéoinding affidavit
% See para 6(d) of the respondent’s answering affida



12.3 The amount of R 18 360.00 for “storage” imtgiof the invoice dated
31 July 2010 (annexure M), or the alleged updatatbumt of
R34 920.00 aforesaid.

[13] Alienis aright of retention “which arisefn the fact that one man has put
money or money’s worth into the property of anoffielt constitutes the right to

retain physical control of another’s property iml@rto secure payment of a claim
for expenditure of money or monetary value by thssgssor of the property, until

the claim has been satisfigd.

[14] Debtor-and-creditor liens constitute a right eetention conferred on
someone who has done work on the property of anathaundertaken some
service in terms of a contracfThis type of lien secures the amount owed and
covers all expenses incurred upon the propertyrderoto fulfil their contractual
obligations’ The lien then enables the possessor to remainsagssion until the
expenses that he has incurred have been compefisated

[15] Therefore, it is trite that, unless there 18dence to an agreement to the
contrary, once an object retained by a creditaseasirity for debt under a lien, is
released to the debtor the lien is immediatelyrdgetl and cannot automatically
be revived and relied upon by the creditor at arlatage. IMOceana Leasing
Services (PTY) Ltd v BG Motors (PTY)tite court stated as follows-

“The motor vehicle was released to the said Chaatgn although the charges due in
respect of the particular repairs had not been gadthere is no suggestion that any
reservation or conditions were imposed on suchaseler that it was regarded as a
temporary release from the possession of the relgmbdn There is no suggestion

further that such release was due to fraud, duressistake. In such circumstances,

* United Building Society v Smookler's Trustee andb@mick’s Trusted 906 TS 623 at 627 — 628; Badenhorst et
al Silberberg and Schoeman’s The Law of PropBréd , at 412

®15(2) LAWSA 49

® Silberberg412

715 (2) LAWSA 68

8 Silberburg413

1980 (3) SA 267 (W)



it is clear, on the authorities, that the rightrefention is lost or extinguished and
does not automatically revive if possession ofuékicle is again regainedsazide
and Another v Nelspruit Town Coun¢dupraat 53);Martinus v Taljard1952 (1)
SA 49 at 53-54Muller and Another NNO v Bryant & Flanagan (Pty)dLt976 (3)
SA 210 (D) at 220Rondalia Bank Bpk v Pieter Nel Motors (Edms) BRK9 (4) SA
467 (T) at 470; Van der Merwakeregat 511.”

[16] In the present instance there was no suggestiat when the respondent
released the vehicle to Reefer on 19 June 2008aiderelease was on a temporary
basis or that there was an agreement between thiesp¢hat upon failure by
Reefer to pay the amount due then the lien wouldebered. The consequence
therefore is that when the vehicle was releaseddblpondent’s lien over it was
immediately extinguished and it was not revived wilee vehicle was brought

back to the respondent on or about 28 February.2010

[17] | think the legal position on this aspect wasarly stated inMarinus v
Taljaard™:

“In the present case there was no contractual ptettge respondent merely claims a
right of retention. A lien is not a conventional igage. It is a right tacitly conferred by
law upon a person who is in possession of the prppeE another of which he has
expended money or labour of retaining possessidheoproperty until he has been duly
compensated (WilliePrinciples of South African Lawd® ed., pp. 230, 231)). The
considerations which apply to cases of conventiptedge do not necessarily have equal
application to rights of retention tacitly confetrbéy law. In my judgment the correct
view to take is that once a right of retention astl consequent upon the creditor’'s
voluntary surrender of possession, the lien iseineidestroyed and that it does not, in the
absence of further tacit or express agreementedifter revive merely upon the article’s
coming again into possession of the creditor. I words of StoryAgency sec. 367,
since lien is a right founded upon possession,ustnordinarily cease when possession
ceases....” (at 53H-54A)

[18] It has also been held that a lien for storggeot maintainable at our law. In
Trust Bank van Afrika Bpk v van der Walt NGhe courtdetermined the claim of

lien for storage charges as follows (translatedives:

101952 (1) SA 49 (C)
111972 (3) SA 166 (C)



“There is no agreement to pay storage. Storagethanefore, not be claimeek
contractu If it is claimable it must be on the ground afiehment. The applicant is
not enriched by the storage of the lorry. Respohded a claim against the
applicant for the repair of the lorry and he héld torry as security for the payment
of those repairs. After completion of the repdis respondent could immediately
have claimed the amount due from applicant andpplieant failed to pay, the
respondent could have sued him for the amount dinee debtor is not enriched by
costs incurred by the creditor as a result of higssion to claim, just as interest on
an outstanding amount of money cannot be claintéirage cannot be claimed in
these circumstances. If respondent foresaw stamage result of late payment he
should have stipulated for that.” (at 170F-H)

[19] In a Full Bench decision iWessels v Mori¢éthe court stated, in part:

“But, after the permit had been obtained, and thtlec could have been returned it
appears to us that, though quite within his rightsefusing to part with them until his
expenses were paid, holding as he did on accoutfiteobwner who had asked for their
return, the plaintiff, in these circumstances, veiebarred from making any further
charge for keeping the cattle merely to enforcelieis (seeSomes v. British Empire
Shipping Cq 8 H.L.C., 338). In the case cited the questi@s whether a person, who
having a lien upon a chattel, chose to keep itHerpurpose of enforcing his lien, could
make any claim against the proprietor for so kegpin The House of Lords was
decidedly of opinion that he could not, and on giple we take the same view.” (at 117)

[20] The court, in another Full Bench decision, foioned Wessels, supran the
principle that “no person has by law a right to dddhis lien upon a chattel a
charge for keeping it until the debt is patdIh Harrison N.O. v. McClellantf the

following was said:

“The other item is a sum d8 17s. 6d. for garaging the car. When and where the
respondent garaged the car, does not appear. Stemoalaim for it in her statement of
27" October. So far as appears (and the applicaneirrdplying affidavit avers), this
sum was incurred for garaging the car subsequehgetapplicant claiming possession of
it and during the time when the respondent wasnieg possession of it in the exercise
of the lien she claimed. If this is so, my viewhsat she is not entitled to present a claim
for the cost of garaging incurred, in effect, inr levn interests in order to retain
possession in the exercise of her lien.” (at 24A)

[21] Mr Govenderconceded, correctly so in my view, that (1) ther@s no

agreement between the respondent and Reefer, sxprdsacit, at the time the

121913 NPD 112
13 ongpan Salt Co Ltd v Blumenfel®22 177, at 181
141955 (3) SA 20 (D)



respondent voluntarily released the vehicle to &eeh or about 19 June 2009 that
if Reefer failed to render payment the lien woudddutomatically revived and (2)
that whilst the respondent was keeping the vehicke respondent would be
entitled to the payment of storage charges. Adngrdo Mr Govenderthe
respondent’s submission was only that Reefer kephaking empty promises to
pay. Then, if that is the case, the respondentatarety on a lien to keep the
vehicle. Indeed, it is clear that the responderg n@t entitled to claim any of the
alleged amountsx contractu,but could only claim on the basis of undue

enrichment.

[22] The applicant has accepted that the respondesttitled to R 5 650.64 in
respect of the charges relating “removing gearboa diagnosis” which was
undertaken on the vehicle by the respondent aeFe&bruary 2010. To that
amount the applicant was prepared to have intgrastitously added thereon at
15.5% per annum reckoned from 1 March 2010 (bdnegdate of the invoice of
that amount). For this amount plus interest asesfid, the applicant tendered
payment by means of a bank guarantee attachee tootice of motiort®> against
delivery of the vehicle to the applicant in termisparagraph 1.2 of the order
prayed in the notice of motion. Indeed, there asreason to suggest that the
owner of property is not entitled to give secufiy debt owed for the purpose of

defeating a claim for the lien holder.

[23] The applicant denied that the storage of tlediale by the respondent
enriched the applicant in any manner. To my mthd,respondent has not been
able to prove otherwise. In the circumstances, lirastined to find that questions
12.1 and 12.3 above should be answered in theimegatd that question 12.2 be

answered in the affirmative.

15 Annexure “ABSA 1”
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[24] Accordingly | am satisfied, on the papersttie@ applicant has made out its

case against the respondent, which entitles thicappto confirmation of the rule

nisi. If the respondent wishes to pursue its clainréoovery of the repair charges

in the amount of R 147,656.59 and other incideakarges, if any, it is free to

institute an action against Reefer for the recowdthose monies.

[25] Inthe event, the ruleisiis hereby confirmed.
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