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J U D G M E N T 

Z O N D O . J: 

I N T R O D U C T I O N 

It is necessary to describe the parties to this matter before I can go into the merits of the dispute 

between the parties. The first applicant is Sishen Iron Ore Company (Proprietary) Limited, a 



c o m p a n y that is duly registered as a company in accordance with the company laws o f the 

Republ ic . For convenience the first applicant will be referred to in this j udgmen t 

interchangeably as ei ther Sishen or S10C. Sishen is a subsidiary of K u m b a Iron Ore Limited, 

a lso a company that is registered in accordance with the company laws of the Republ ic . K u m b a 

Iron Ore Limited will be referred to as K u m b a in this judgment . Sishen carries on business as a 

min ing company . Its registered office is in Centur ion, Gauteng . 

T h e second applicant is ArcelorMit tal South Africa Limited, a company that is duly registered 

as a c o m p a n y accord ing to the company laws of the Republic . For convenience it will b e 

referred to in this j u d g m e n t as A M S A or where context so requires, 1SCOR A M S A was 

previously known as Mittal Steel South Africa Limited and, before that, ISCOR Limited. 

A M S A was not party to these proceedings when they were instituted. It was jo ined as a second 

appl icant in t e rms o f an order I m a d e on the 6th June 201 1 pursuant to an application that had 

been m a d e by Sishen for it to be jo ined in these proceedings . A M S A had also made a similar 

applicat ion but the order that I m a d e was granted pursuant to Sishen*s application. Pursuant to 

the order I m a d e on the 6th June 2011 A M S A delivered an affidavit support ing the relief that it 

seeks in these proceedings . Sishen and the respondents del ivered and served answer ing 

affidavits to A M S A ' s affidavit and subsequent ly A M S A delivered and served its replying 

affidavit. 

T h e first respondent is the Minis ter of Mineral Resources who is cited in her official capacity as 

such . In terms o f the Mineral and Petroleum Resources Deve lopment Act, 2002 ("the 

M P R D A " ) the Minister is charged with the authority o f making some of the decis ions that are 

sought to be reviewed in this mat te r even though she may have delegated such authority to 



s o m e o f the officials in her Depar tment and may not have taken these decisions herself in this 

case . In this j u d g m e n t she will be referred to as the Minister 

T h e second respondent is the Director-General of the Depar tment o f Mineral Resources . At all 

t imes material to this matter the Director-General of the Depar tment was M r Sandile Nogxina . 

T h e Director-General will be referred to in this j udgmen t as ei ther the Director-General o r M r 

Nogx ina . He is ci ted in these proceedings because, inter alia, o f the powers vested in h i m by 

section 103(1) and (2) of the M P R D A and in his capacity as the person in charge o f the Mineral 

and Petroleum Title Registration Office ( " M P T R O " ) by virtue o f section 5(1) of the Mining 

Tit les Registrat ion Act , 1967 ( " M T R A " ) and because of the interest he may have in the relief 

sought by Sishen in this matter. 

T h e third respondent is the Deputy Director-General : Mineral Regulat ion: Depar tment of 

Mineral Resources . He is Mr Rocha . The third respondent is cited because he was the official 

o f the Depar tment w h o took the decision to grant 1CT a prospect ing right which is one o f t he 

decis ions that both Sishen and A M S A seek to have reviewed and set aside in this matter. T h e 

third responden t will be referred to in this j udgmen t as ei ther the D D G ( short for Deputy 

Direct- Genera l ) or as Mr Rocha . 

T h e fourth respondent is the Regional Manager , Northern Cape Region, Depar tment of Mineral 

Resources . T h e fourth respondent is cited because he took the decision to approve the 

envi ronmenta l m a n a g e m e n t plan submit ted by the fifth respondent in support of the la t ter ' s 

applicat ion for a prospect ing right which approval Sishen seeks to have reviewed and set aside. 



T h e fifth respondent is Imperial Crown Trad ing 289 (Pty) Limited, a company that is duly 

registered in accordance with the company laws of the Republic . In this j udgmen t the fifth 

respondent will be referred to as ICT. It is cited because o f the interest it has in the decis ions 

which Sishen seeks to have reviewed and set as ide as they had been taken in its favour. 

T h e sixth respondent is the Officer in the service o f the Depar tment o f Mineral Resources w h o 

is des ignated by the Director-General to perform functions in the Mineral and Petroleum Tit le 

Registrat ion Office in terms o f t he M T R A . 

O n e of the largest opencas t iron ore mines in the world is situated in the district o f Kuruman , 

Kimber ley . in the Nor thern C a p e . South Africa. It is called the Sishen Iron Ore Mine . T h e 

Sishen Iron Ore Mine is said to account for a lmost 6 5 % of South Africa 's total iron ore demand 

and 3 .9% of the global seaborne trade in iron ore . T h e first applicant owns the Sishen Iron Ore 

Mine . This mat ter relates to a n u m b e r of disputes amongs t the par t ies . T h e disputes all concern 

the ent i t lement of s o m e or o ther o f the parties to iron ore or a certain portion thereof in the 

Sishen Iron Ore Mine or the reviewabil i ty of certain decis ions taken by the State functionaries 

cited in these proceedings about certain rights to such iron ore. Exactly which party has what 

d ispute with which party will e m e r g e later in this j udgmen t . 

On I March 2001 the board of directors of ISCOR Limited, which was a state corporat ion 

original ly establ ished in 1928, announced the unbundl ing of ISCOR. In the course of that year 

ISCOR was unbundled into two entit ies, namely Vicva Investments and Trad ing Seven (Pty) 

Ltd (which later became known as K u m b a Resources Limited,) and Vicva Investments and 

Trad ing Eight (Pty) Ltd (which later became Sishen Iron Ore Company (Pty) Ltd), the first 

appl icant in this matter. Vicva Inves tments and Trad ing Seven (Pty) Ltd was to focus on steel 

product ion whereas Vicva Inves tments and Trad ing Eight (Pty) Ltd was to focus on mining. 
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[12] On the 10 , h April 2001 I S C O R and Sishen concluded an agreement , styled the Notarial 

Acquis i t ion Agreement in te rms o f which ISCOR sold to Sishen its entire operation in relation 

to the business of prospect ing, min ing and processing of iron ore . T h e agreement was to take 

effect from 01 July 2 0 0 1 . This agreement was later amended by way of. inter alia, a notarial 

third a m e n d m e n t which was executed on the 22 o f October 2 0 0 1 . This amendment recorded 

that ISCOR had sold to Sishen the business compr is ing the operation as defined therein but that 

the parties had "agreed further to amend the agreement in order to exc lude 0.21,4000 undivided 

share of the rights to iron ore in respect of certain of the propert ies listed in annexure B7 to the 

agreement and to effect a m e n d m e n t s consequential thereto." For convenience , I shall refer to 

this agreement as the "business ag reement . " 

[13] Prior to July 2001 ISCOR Limited was the 100% holder of a c o m m o n law right to iron ore in 

the Tab le I propert ies set out be low. On July 2001 the business agreement c ame into effect and 

ISCOR sold the Sishen Mine to Sishen. Fur thermore , ISCOR ceded an undivided 7 8 . 6 % share 

in its c o m m o n law right to iron o re in the Table 1 propert ies . ISCOR retained the remain ing 

2 1 . 4 % share o f its c o m m o n law right to iron ore in Table 1 propert ies. 

I S C O R ' s operat ions included iron ore mines at Sishen and Thabaz imbi and steel manufactur ing 

plants at Vanderbi j lpark. Vereenig ing and Newcas t l e . 

[11] I S C O R ' s min ing division had been more profitable than its steel division. O n e motivat ion for 

the unbund l ing was to separate the mining side from the steel side o f the business . It was 

envisaged that the steel side would in the long term require a total of approximate ly 8.25 mtpa 

o f iron ore if the mine operated at 100% of its capacity. The parties believed that 2 1 . 4 % of the 

expected annual yield of the Sishen Mine was approximate ly equivalent to 6 .25mtpa of iron 

ore . 
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[14] On the 22nd Oc tober 2001 and in anticipation of the conclusion of a certain agreement on the 

2 3 r d Oc tobe r 2 0 0 1 , ISCOR and Sishen applied to the Director-General : Mineral Resources for 

the lat ter 's approval under section 20(3) o f the Minerals Act, 1991 ("the Minerals Act" ) for the 

divis ion o f the right to iron ore in and upon the propert ies into respectively 2 1 , 4 % and 78 , 6 % 

undivided shares. 

[15] On 23 Oc tober 2001 ISCOR and Sishen concluded an agreement in terms o f which Sishen 

would conduct min ing opera t ions in respect o f the c o m m o n law right to iron ore in the Table 1 

proper t ies , beneficiate the iron ore and supply 6.25 million tons per annum (mtpa) iron ore 

products to ISCOR. As for ISCOR it bound itself to contr ibute on a pro rata basis to the costs o f 

min ing by pay ing to Sishen a fee o f 3 % of the mining costs to Sishen for S i shen ' s services. 

[16] O w i n g to the importance of the agreement o f the 2 3 r d Oc tober 2001 between the part ies, it is 

necessary to refer to , and, if necessary, quote certain provisions thereof. Under the heading: 

" R E C I T A L S " at the beginning o f the agreement it is recorded that ISCOR was at that t ime "the 

holder o f 1 0 0 % (one hundred percent) o f the mineral r ights in the propert ies but was in the 

process of t ransferr ing 7 8 . 6 % (seventy eight c o m m a six percent) of the iron ore mineral r ights 

in the propert ies to [Sishen] with the result that it [would] hold a 2 1 . 4 % (twenty one c o m m a 

four percen t ) o f the undivided share in the mineral rights per taining to iron ore on specified 

proper t ies . " 

[17] The propert ies that we re specified in the agreement were the Table I propert ies . T h e Tab le 1 

propert ies were the fol lowing: 

(a) the remain ing extent of port ion 3 (portion o f portion 1) of the farm 

G A M A G A R A 5 4 1 . division of Kuruman . Northern Cape Province, 
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m e a s u r i n g 4 5 2 . 3 5 1 9 h e c t a r e s he ld u n d e r a Cer t i f i ca te o f R i g h t s to 

M i n e r a l s in f avour o f I S C O R . 

(b ) t h e r e m a i n i n g ex t en t o f po r t ion 4 o f t h e farm G A M A G A R A 5 4 1 , d i v i s i o n 

o f K u r u m a n . N o r t h e r n C a p e P r o v i n c e , m e a s u r i n g 5 9 3 . 3 2 3 3 h e c t a r e s he ld 

u n d e r a Cer t i f i ca te o f R i g h t s to M i n e r a l s . 

(c ) the r e m a i n i n g e x t e n t o f po r t ion 2 ( R U S S O O R D ) (po r t ion o f po r t ion 1) o f 

t h e fa rm S A C H A 4 6 8 , d iv i s ion o f K u r u m a n . N o r t h e r n P r o v i n c e , 

m e a s u r i n g 8 4 0 , 1 3 9 9 hec t a r e s ; 

(d ) r e m a i n i n g ex t en t o f po r t ion 3 ( p o r t i o n o f po r t ion 1) o f t h e fa rm S A C H A 

4 6 8 . d iv i s ion o f K u r u m a n , N o r t h e r n C a p e P rov ince , m e a s u r i n g 2 9 8 . 9 6 9 9 

hec t a r e s he ld u n d e r cer t i f ica te o f R i g h t s . 

( e ) the r e m a i n i n g ex t en t o f po r t ion 1 ( B E R N A D E N E ) o f t h e farm S I M S 4 6 2 , 

d iv i s ion o f K u r u m a n , N o r t h e r n C a p e P r o v i n c e , m e a s u r i n g 1 2 3 1 , 5 7 3 2 

hec ta res he ld u n d e r a Cer t i f i ca te o f R i g h t s to Mine ra l s . 

(f) the r e m a i n i n g e x t e n t o f t h e farm S I S H E N 5 4 3 , d iv i s ion o f K u r u m a n , 

N o r t h e r n C a p e P r o v i n c e , m e a s u r i n g 1050 . 6 2 2 1 hec t a re s . 

(g ) the r e m a i n i n g ex t en t o f po r t ion 1 ( L O T A) o f the farm S I S H E N 5 4 3 , 

d iv i s ion o f K u r u m a n , N o r t h e r n C a p e P r o v i n c e , m e a s u r i n g 1 1 5 3 4 2 9 0 . 

(h ) the r e m a i n i n g ex t en t o f t h e farm S A C H A 4 6 8 , d iv i s ion o f K u r u m a n , 

N o r t h e r n C a p e P r o v i n c e , m e a s u r i n g 6 3 7 9 7 8 2 hec t a re s . 

[ 1 8 ] In s e c t i o n B o f t h e rec i ta l s o f t h e a g r e e m e n t the f o l l o w i n g p rov i s ion a p p e a r e d : 

" S I O C will b e c o m e t h e h o l d e r o f 7 8 . 6 % ( seven ty e ight c o m m a s ix 

p e r c e n t ) o f t h e u n d i v i d e d minera l r igh t s p e r t a i n i n g to iron ore (bu t a l so all 

t h e r igh ts ( 1 0 0 % ) to o t h e r m i n e r a l s w h i c h do n o t form par t o f t h i s 

a g r e e m e n t ) in a n d u p o n t h e p r o p e r t i e s " (my u n d e r l i n i n g ) . 
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I have underl ined the words " the holder of 7 8 , 6 % (seventy eight c o m m a six percent) o f 

the undivided mineral r ights per taining to iron o r e " to make it qui te clear wha t the 78 , 6 % 

was 78 , 6 % of in the a r rangement between Sishen and ISCOR. 

[19] In section C under the recitals the parties to the agreement undertook to take all the necessary 

s teps to obtain min ing authorisat ions as contemplated in section 9(1 )(a) and (b) o f the Minerals 

Act , Mo. 50 of 1991 as amended . In section D the agreement provided as follows: 

" I S C O R wants to appoin t SIOC to mine its undivided share of the mineral 

rights in iron ore on the propert ies and SIOC is prepared to accept such 

appo in tmen t" 

Clause 5 o f the agreement dealt with the principles o f the agreement . Some o f the 

principles are dealt with be low. Clause 5.2 read as follows: 

"5.2 SIOC shall mine on behalf o f ISCOR L u m p Iron Ore , D R Iron Ore, 

D R S Iron Ore , and fine iron ore on the basis of and in accordance with the 

geological physical and chemical composi t ion of the iron ore reserve in 

and upon the proper t ies ." 

Clause 5.8 dealt with the ownersh ip o f t h e iron ore. It provided thus: 

"5 .8 because the part ies have undivided rights to the iron ore on the 

propert ies , owne r sh ip shall only be determined once Iron Ore has become 

loaded on the rail w a g o n s . " 

Clause 5.11 provided as fol lows: 

"5.11 ISCOR will not sell any o f the Iron Ore products directly or 

indirectly to any third party, except in accordance with this agreement ." 

[20] In c lause 6.1 o f t h e agreement the parties undertook to display good faith and reasonableness in 

dea l ing with each other and, where possible , to co-opera te in the implementat ion o f the 

agreement . Clause 6(1) also provided that the part ies "under take to do all such things, perform 

all necessary acts and procure the tak ing o f all necessary steps to give effect to the intention, 
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the principles agreed to in clause 5 and the terms and condit ions of this a g r e e m e n t / ' Clause 6.2 

read as fol lows: 

"6 .2 T h e parties acknowledge that pursuant to the anticipated 

promulgat ion as b ind ing legislation of the draft Mineral and Petroleum 

Resources Deve lopmen t Bill ("the Bil l") circulated for public c o m m e n t as 

at the effective date . 

6.2.1 The Minerals Act will be repealed and replaced by the new 

legislation. 

6.2.2 T h e concept o f the c o m m o n law ownership of mineral rights regime 

premised on the ves t ing of the right to prospect and mine for all minerals 

in the s ta te" 

[21] Under c lause 7 o f the agreement Sishen was appointed which appointment Sishen accepted but 

there is no provision in that c lause on what Sishen was appointed to do. It seems that this c lause 

mus t be read together with section D under " rec i ta ls" because in that section it is stated that 

Sishen w a s to be appointed ; ' t o mine [ ISCOR' s ] undivided share of the mineral rights in the 

iron ore on the propert ies ." It is a lso indicated in that section that Sishen was prepared to accept 

that appointment . That being the case , it can safely be accepted that the appoin tment of Sishen 

contempla ted in c lause 7 was an appointment of Sishen to mine I S C O R ' s undivided share of 

the mineral rights in the iron ore on the propert ies wha tever that means . 

[22] With regard to the remunerat ion of Sishen, c lause 8 o f the agreement provided that Sishen 

would be entitled to 3 % of " the ISCOR contract cost as a cont rac tor ' s fee for services rendered 

in terms o f this agreement . " Clause 8.2 provided that Sishen would invoice ISCOR on a 

month ly basis "for the cont rac tor ' s fee which invoice and payment shall be in accordance with 

c lause 14." Clause 13 of the agreement dealt with S ishen ' s obl igat ions . Clause 13.1 was to the 

effect that Sishen acknowledged that it was aware o f the te rms , condit ions, restrictions and 

obl iga t ions subject to which ISCOR held its rights to the iron ore in and upon the propert ies 
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and would , accordingly , observe and comply therewith. Clause 14 dealt with payment and 

invoicing. Clause 14.1 read thus : 

"14.1 SIOC shall submi t wi thin 7(seven) work ing days after the end o f t h e 

month a value added tax invoice, stating the ISCOR contract cost plus 3 % 

(three percent) of such cost payable for the number of Dry Tons o f Iron 

Ore dispatched to the Plants ex Sishen Mine during that month."" 

In te rms of c lause 15.1 the part ies agreed that the total tonnage of iron ore to be supplied 

by Sishen to ISCOR from the Sishen Mine dur ing any contract year would not exceed 

6.25 mill ion dry metr ic t onnes . 

Clause 19 dealt with the nature o f the relationship between Sishen and ISCOR. In clause 19.1 

both Sishen and ISCOR bound themse lves not to "in any way represent or do anything to create 

the impression that the one acts as agent or partners for the other ." Clause 19,2 was to the effect 

tha t S i shen ' s appoin tment by I S C O R was "as an independent contractor, to mine I S C O R ' s 

undivided share o f t h e iron ore on the propert ies and to beneflciate such ore to comply with the 

specificat ions as set out in Annexure " B " to the agreement . " 

On the 17* Oc tober 2002 the Depar tment of Minerals and Energy issued to ISCOR an 

authorisat ion to mine , or mining licence in terms of section 9(1) read with section 9(3) (d) of 

the Minera ls Act . Part of w h a t was written on the authorisation or l icence documen t was : 

"Permi t N O M L 06 /2002 . " The office reference in the Depar tment was also given. Then the 

fo l lowing appeared immediate ly be low the office reference: 

"authorisat ion is hereby granted under and subject to the provisions o f 

Minerals Act , 1991 to ISCOR Limited identity or registration numbers 

1989/02 64/06 (hereinafter referred to as ' the ho lde r ' ) of P.O Box 9229 

P R E T O R I A 0001 to mine for Iron Ore and Quartzi te on various farms.(see 

at tached annexure ) . " 

A little be low this appears the following in the authorisat ion: 
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"Full name of the holder of the right to the said mineral. 

SISHEN IRON ORE COMPANY PROPRIETARY LIMITED and 

ISCOR LIMITED 

It must be noted that in the mining authorisation issued by the Department of Minerals 

and Energy the reference to 2 1 , 4 % (and, therefore also to 78, 6%) was reflected as a 2 1 , 

4 % (and, therefore, also a 78. 6%) "share of the rights to iron ore in and upon" the Table 

1 properties. Attached to the permit or authorisation was a document which at the top 

reflected the following: 

"a 0,214000 (nought comma two, one, four, nought, nought, nought) share 

of the rights to iron ore in and upon" and thereafter then followed a list of 

the Table 1 properties. 

On the same day the Department issued to Sishen a similar permit or authorisation. The 

permit number for Sishen was reflected as ML 07/2002. The office reference was MC 

5/3/2/106. All material information on the permit was the same as in lSCOR*s permit. 

On the 13* of November 2001 the Department of Minerals and Energy approved "the division 

of the rights to the minerals into undivided shares in favour of Sishen Iron Ore Company 

(Proprietary) Limited and ISCOR Limited as requested." This appeared in a letter that was sent 

to Sishen and ISCOR by the Department informing them of the approval. The approval read 

thus in part: 

"APPROVAL TO DIVIDE THE RIGHTS TO MINERALS 

By virtue of the powers delegated to me LOUIS SELEKANE, 

DIRECTOR, MINERAL DEVELOPMENT; NORTHERN CAPE 

REGION by the Director-General of Minerals and Energy and in terms of 

section 20(3) of the Minerals Act, 1991 (Act 50 of 1991) approval is 

hereby granted that the rights to the minerals in respect of the under­

mentioned properties be divided as follows: 

and thereafter it is written that the division that was approved was one "into equitable 

undivided shares between ISCOR Limited 21.4% and Sishen Iron Ore Company(Pty) Ltd 
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7 8 , 6 % . " This was said to be "all rights to iron"' The farms ment ioned are the Tab le 1 

propert ies . 

Pursuant to the agreement between ISCOR and Sishen, Sishen conducted min ing operat ions on 

the Tab le 1 propert ies in accordance with the agreement between itself and ISCOR. It is 

c o m m o n cause that dur ing the period before 1 May 2004 Sishen and ISCOR were co-holders or 

jo in t -ho lders of undivided shares in the right to iron ore in, under and on the Table 1 propert ies . 

I S C O R ' s obl igat ions under the ag reemen t (i.e. the agreement of 23 October 2001) were in 

essence tak ing delivery of the iron ore tonnages and paying SIOC in accordance with the 

agreement . On 5 December 2001 a Certificate of Rights to Minerals K.47/2001 R M was 

registered in the Deeds Registry in favour of ISCOR. As a result o f that, the rights to all 

minerals (excluding gold, silver and precious s tones) were severed from the ownersh ip o f the 

propert ies and were from then on held by ISCOR under a separate title. 

By Deed of Transfer T 3 2 8 0 / 2 0 0 1 , which was registered on the 0 5 * December 2 0 0 1 , ISCOR 

ceded to Sishen an undivided 78 , 6 % share of the rights to iron ore in and upon the proper t ies 

and the rights to all other minera ls excluding gold, s i lver and precious s tones . In the result 

Sishen and ISCOR were vested with personal rights (Jura in personam) vis-a-vis each other in 

respect of the undivided real right by reason o f the provisions o f the agreement . 

F rom about the beginning of 2002 Sishen w a s conduct ing mining operat ions on the Sishen 

m i n e and comply ing with its contractual obligat ions to ISCOR with regard to the two par t ies 1 

j o in t r ights to iron ore on the Tab le 1 propert ies . On the l s l of May 2004 the Mineral and 

Pet ro leum Deve lopment Act, 2 0 0 2 , ("the M P R D A " ) came into operat ion. Sishen and A M S A 

had anticipated that the t ime would c o m e when this Act would c o m e into operat ion and had 

made this c lear in their agreement of the 2 3 r d Oc tober 2 0 0 1 . The M P R D A abolished the mineral 
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r ights system that was based on , essentially, the owner of the land being, first and foremost, the 

owne r o f the minerals occurr ing in and on his land. T h e M P R D A made the State the grantor of 

mineral r ights. Anyone seeking to have rights in minerals had to apply for the grant of r ights 

(such as the prospec t ing right, the min ing right and others) and the State, through the Minister, 

w a s given the power to grant o r refuse such rights. 

Sishen points out in its founding affidavit that historically and immediate ly prior to 1 May 

2004 when the M P R D A took effect, it was "conduct ing mining operat ions in respect o f its 

m in ing licence in respect of its o w n 7 8 , 6 % undivided share on behalf o f itself." Sishen then 

goes on to say that A M S A " w a s conduc t ing mining operat ions in respect of its m in ing licence 

in respect o f its 2 1 , 4 % undivided share on behalf of itself through SIOC as A M S A ' s min ing 

contrac tor for which SIOC was paid a cont rac tor ' s fee being the contract cost (being the cost of 

explora t ion, min ing , beneficiat ion. s tockpil ing and handl ing) plus 3%." Sishen pointed out in 

paragraph 22 of its founding affidavit that "such mining operat ions were being conducted on 

the mining right area o f the Sishen Iron Ore Mine , which included inter alia the SIOC 

propert ies and the ICT proper t ies(exclusive o f remain ing extent o f portion 4 S a c h a 4 6 8 . " 

Item 7 o f Schedule II o f the M P R D A provided in effect that "o ld order mining r ights" would 

cont inue for five years from date o f the c o m m e n c e m e n t of operat ion o f the M P R D A . That date , 

as a l ready pointed out , was 1 May 2004. Item 7 also provided that dur ing that period of five 

years a holder o f such right had to lodge such right for conversion into in effect a min ing right 

under the M P R D A . Item 7(8) further provided that, if such right w a s not lodged within the five 

year period for convers ion, it would "cease to exist ." An "old order mining right" is defined in 

i tem 1 o f Schedu le 11 as mean ing : 

"any min ing lease, consent to mine , permiss ion to mine , c laim licence, 

min ing authorisation or right listed in Table 2 to this Schedule in force 
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immediate ly before the date on which this Act took effect and in respect of 

which min ing opera t ions are being conducted ." 

In this regard it needs to be pointed out that the Director: Mineral Deve lopment had 

issued two identical document s to both ISCOR and Sishen in which the holder o f t he 

min ing authorisation was reflected as ISCOR and Sishen. When one has regard to the 

rights listed in Table 2 to Schedule II, one sees that the first right listed under Table 2 to 

Schedule II is: " the c o m m o n law mineral right, together with a min ing authorisation 

obtained in connect ion there-with in terms of section 9(1) of the Minerals Ac t . " T h e right 

which Sishen and A M S A held joint ly in the iron ore in the Table 1 propert ies was a 

c o m m o n law mineral right. Accordingly, their jo in t right fell within the ambi t o f " the 

c o m m o n law mineral r ight" contemplated under category 1 o f Table 2 to Schedule II. T h e 

min ing authorisation that w a s issued to A M S A and Sishen as "ho lder" was a mining 

authorisat ion issued in te rms o f section 9(1) of the Minerals Act . Such min ing 

authorisat ion was contempla ted in the second part of the right falling under Table 2 to 

Schedu le II o f t h e M P R D A . 

T h e "old order min ing r ight" w a s required to be lodged with the Regional Manager o f the 

Depar tment of Mineral Resources together with, a m o n g other things the prescribed particulars 

o f t h e holder and other information (see item (7(2)). Item 7 (3) of Schedule II provides that the 

Minis te r "mus t convert the old o rde r mining right into a mining right if the holder o f t h e old 

o rde r min ing right" has met certain requirements stipulated in item 7(3) (a) to (e). Item 7(5) 

provides that the holder "mus t lodge the right conver ted under subi tem (3) within 90 days from 

the date on which he or she received not ice o f conversion at the Mining Titles Office for 

registration and s imul taneously at the Deeds Office for deregistrat ion of the old order min ing 

r ight as the case may be . " Item 7(7) provides that upon the convers ion o f t h e old order min ing 

right and the registration o f the min ing right into which it was conver ted , the old order min ing 
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right "ceases to exist ." Item 7 (8) provides that " i f the holder fails to lodge the old order min ing 

right for convers ion before the expiry o f the period referred to in subi tem (1), the old order 

min ing right ceases to exist." 1 

Sishen says that on the 13 D e c e m b e r 2005 , which was still within the five year period within 

which old order mining rights had to be lodged, it "duly lodged its old order mining right in 

respect o f a 7 8 . 6 % undivided share for convers ion" (underl ining supplied) . It mus t be noted 

that in descr ib ing wha t it lodged on the 1 3 t h December 2 0 0 5 . Sishen says that it lodged its "old 

order mining right in respect o f a 7 8 , 6 % undivided share for conversion "and it does not say it 

lodged its 7 8 , 6 % undivided share in the right to iron ore . I shall deal with the significance 

hereof later in this j udgmen t . 

In the forms used for the lodgement of an old order min ing right which Sishen used to lodge its 

old order min ing "r ight" there is a section in which Sishen was required to provide "the 

registered descript ion of the land, area or offshore blocks to which this application relates 

together with respect ive SG d i ag rams . " Sishen listed over 20 farms. This included both Table I 

propert ies and Table 2 propert ies . In the space in which Sishen had to specify the relevant 

minerals in the lodgement documen t s , it specified iron ore and aggregate . T h e method of 

m i n i n g was specified in the form as "open cast ." There was also an area in the form w h e r e the 

lodger was required to state the period "for which the right [was] required". Sishen specified 30 

years in this regard. 

On the 5 I h o f May 2 0 0 8 , that is about two and a half years after the lodgement , the Director 

General of the Depar tment o f Mineral Resources addressed a letter o f that da te to Sishen. T h e 

letter was annexed as annexure " F 1 0 " to S ishen ' s founding affidavit. T h e subject o f the letter 

w a s reflected as fol lows: 
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"Appl ica t ion f o r t h e convers ion of an old order min ing right into a mining 

right in terms o f i tem 7(2) in Schedule II. (Transit ional Arrangements ) of 

the Mineral and Petroleum Resources Deve lopment Act , 2002 on various 

farms (Annexure A) , administrat ive district of H a y " (my underl ining) . 

T h e body o f t h e letter read as fol lows: 

" 1 . This is to confirm that your above-ment ioned application for the 

min ing of iron ore and quartzi te in respect of the above-ment ioned 

propert ies has been granted in terms o f section 23(1) o f the Mineral and 

Petroleum Resources Deve lopmen t Act ,2002(Act 28 of 2002) . 

A copy of a s tandard mining right similar to the one that will be signed is 

at tached hereto only for your information. This office will prepare the 

final copies of the r ight to be signed. 

2. Take note that the Regional Manger will execute / conclude your 

converted right on t he 3 1 5 1 July 2008 . 

3 . Further note that in terms of section 17(5) of the Act , the mining right 

comes into effect on the date on which the Environmental Managemen t 

P rog ramme is approved. In terms o f section 25(2) min ing activities must 

c o m m e n c e within a yea r o f the effective date . 

4. In the light of the afbre-going you are requested to: 

4 . ! ensure that all outs tanding matters regarding your application are 

finalised and that re levant document s are submit ted to the office o f the 

Regional Manager one week prior to the date of execut ion. 

4.2 m a k e a r rangements for the authorised representat ive(s) o f your 

company to be present and attend the s igning of the mining right. 

5. N o t e further that in terms of sect ion 25(2) (a), the signed executed 

min ing right must be lodged for registration at the Mineral and Petroleum 

Titles Registration Office within 30 days o f t h e effective date. 

6. Failure to comply may result in the withdrawal , suspension or 

cancellation o f t h e r ight ." 

I have provided the under l in ing to those parts o f the letter that are underl ined. I 

now turn to refer to certain parts o f the content o f the Conver ted Mining Right 

that the Minis te r granted to Sishen. 
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S i s h e n ' s C o n v e r t e d Min ing Right 

[36] In t h e conve r t ed M i n i n g Right d o c u m e n t Sishen is referred to as " t he h o l d e r 1 as o p p o s e d 

to "a ho lde r" . It r eco rds wha t w a s lodged for convers ion as the h o l d e r ' s old o rde r m i n i n g 

r ight . 

[37] C l a u s e 2 o f the C o n v e r t e d Min ing Right dea ls wi th the " conve r s ion o f the old o rde r 

m i n i n g r ight ." C l a u s e 2 r eads as fo l lows: 

" W i t h o u t de t rac t ing from the p rov i s ions o f i tem 7 o f the s c h e d u l e to the Act , 

sec t ions 5 and 25 o f the Act . the Min i s te r conve r t s the h o l d e r ' s old o r d e r r ight and 

grants to the H o l d e r the sole and exc lus ive right to m i n e and recover the minera l s 

in, on and u n d e r the m i n i n g area for t h e H o l d e r s o w n benefit and account , and to 

deal wi th , r e m o v e and sell o r o the rwi se d i spose o f the mine ra l s , subject to the 

t e rms and cond i t ions o f th is min ing right, the p rov i s ions o f t h e Act and any o the r 

re levant law in force for the dura t ion o f this r ight ." 

[38] C l a u s e 3 o f the C o n v e r t e d M i n i n g Righ t d o c u m e n t dea ls wi th the date o f the 

c o m m e n c e m e n t , dura t ion and renewal o f the conve r t ed m i n i n g r ight . In t e r m s o f c l ause 

3.1 the m i n i n g right c o m m e n c e d on the 1 l n N o v e m b e r 2 0 0 9 and, unless cancel led o r 

s u s p e n d e d , in t e rms o f c l ause 13 o f the conver t ed m i n i n g right d o c u m e n t and o r sect ion 

4 7 o f the M P R D A . it w o u l d con t inue to be in force for a per iod o f 3 0 yea r s e n d i n g on 10 

N o v e m b e r 2 0 3 9 . C l a u s e 3.2 requi res " the Ho lde r " to con t inue m i n i n g opera t ions fail ing 

wh ich the r ight could be cancel led o r suspended . 

[39] C l a u s e 7.1 o f t h e C o n v e r t e d M i n i n g Right p rov ides that " the H o l d e r is enti t led to the 

r igh t s referred to in sect ion 5(2) . (3) a n d sect ion 25 o f the Act and such o the r rights as 

m a y be con ta ined in this min ing right or such o the r right as m a y b e g ran ted to . acqu i red 

by o r confe r red upon the H o l d e r by any o the r app l icab le l aw." 
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[40] Clause 8 makes it a condit ion o f the conversion o f " this old order min ing right that the 

Holder should d ispose of all minerals and/or product derived from the exploitat ion o f t h e 

mineral at compet i t ive pr ices or non-export parity pr ices ." Clause 8 goes on and provides: 

" I f the minerals are sold to any entity, which is an affiliate or non-affiliated agent 

or subsidiary o f the Holder or is directly or indirectly controlled by the Holder, 

such purchaser m u s t uncondit ionally under take in writ ing to dispose of the 

minerals and any produc ts produced from the minera ls at compet i t ive market 

pr ices ." 

[41] Clause 9 o f the Conver ted Mining Right documen t requires that the Minis te r ' s written 

consent be obta ined before "[f]his mining right, a shareholder , an equity, an interest or 

participation in the right or jo in t venture or a control l ing interest in a company , c lose 

corporat ion or jo in t ven ture may be encumbered , ceded, transferred, mortgaged, let 

sublet, ass igned, alienated or o therwise disposed of." 

[42] It needs to be highl ighted that nowhere in the Conver ted Mining Right document is there 

any reference to a restriction or limitation o f the grant to 7 8 , 6 % of the Conver ted Mining 

Right. T h e documen t refers to a converted mining right which , of necessi ty, means a full 

m in ing right and not a fraction of a min ing right. In fact c lause 2 o f the Conver ted Min ing 

Right states clearly, unequivocal ly and uncondit ionally that the Minister granted Sishen 

" the sole and exclus ive right to mine and recover the minerals in, on and under the min ing 

area for the Holder ' s own benefit and accoun t . . . ." 

There can s imply be no doub t that what the Minister granted to Sishen was not a 7 8 . 6 % 

undi \ ided share in the converted mining right to equate with what Sishen held before the 

convers ion but that she or he r delegate granted Sishen more than Sishen had held before 

and granted it a full 1 0 0 % right which it did not joint ly hold with anyone . 
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It is c o m m o n cause that A M S A did not i tself lodge any old order min ing right within the period 

o f five years prescr ibed for the lodgement o f an old order mining right. Both Sishen and the 

Depar tment o f Mineral Resources believed that A M S A should have lodged " i t s" old order 

min ing right within the period if it did not wish to risk losing it in the light of the provision of 

i tem 7(8) of Schedu le II to the M P R D A . The day on which the five year period w a s to expire 

w a s the 3 0 t h April 2009 . Tha t day was a Friday. The next day, a Saturday, was the 1 s t M a y 

2 0 0 9 . T h e 1 a o f May was a pub l i c hol iday, it be ing May Day. 

As the 30 t ! l o f April 2009 approached . Sishen was very much alive to the fact that A M S A had 

not lodged " i t s " old order min ing right. It w a s S i shen ' s unders tanding that, if A M S A failed to 

lodge " i t s " old order mining right within the prescribed five year per iod, it i.e. A M S A wou ld 

lose " i t s " "old order mining right" which would then become available to the Depar tment o f 

Mineral Resources to grant to someone else in terms of the M P R D A . Sishen was very keen to 

secure such "min ing right". Sishen then began to prepare the necessary documenta t ion to apply 

for the grant to it o f that min ing right should A M S A fail to lodge "its'" old order mining right 

in t e n n s of item 7 on or before 30 April 2009 and, therefore lose such right. 

It would seem that c lose to the 3 0 t h April 2009 or dur ing the weekend of the 3 0 * April to the 3 r d 

of May 2 0 0 9 , Imperial C rown Trad ing also learnt that A M S A had not yet lodged " i t s" old order 

min ing right for convers ion as the five year per iod approached its expiry date . ICT also began 

prepar ing documenta t ion necessary for it to apply for a prospect ing right based on A M S A ' s 2 1 , 

4 % share o f the right to iron ore on the Table 1 propert ies. It is c o m m o n cause that by 24h00 

on the 3 0 n April 2 0 0 9 , A M S A had not lodged any old order mining right for convers ion in 

te rms of item 7. 
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Sishen said in its founding affidavit that "(s) ince A M S A failed to conver t its old order mining 

right as to a 2 1 , 4 % undivided share , [Sishen] applied for a min ing right for iron ore and 

aggrega te in respect o f the 2 1 , 4 % undivided share in respect of the SIOC propert ies, as is set 

out m o r e fully be low." Sishen also said in its founding affidavit that " the fifth respondent . 

Imperial Crown Trad ing 289 (Proprietary) Limited made application for a prospect ing r ight in 

respect o f the ICT propert ies . I C T ' s application for a prospect ing right was in respect of iron 

ore and manganese ore a l though initially it was only for d i amonds . " 

In paragraph 28 o f S i shen ' s founding affidavit Sishen pointed out that the above meant that the 

Depar tment o f Mineral Resources ("the Depar tment" ) was, therefore, in receipt of two 

appl icat ions in respect of substantial ly the same land: (i) S i shen ' s application ( t h e exist ing land 

owne r and min ing operator) "in respect of the 21,4 % undivided share" for a min ing right for 

iron ore and aggregate in respect o f the SIOC proper t ies ; (ii) the application of ICT which 

Sishen descr ibed as a new comer , with no previous interest in the land or the mine , for a 

prospect ing right for iron ore and manganese ore in respect o f the ICT propert ies . In due 

course the Minister or her de lega te took the decision to approve ICT ' s proposed environmental 

m a n a g e m e n t plan and to grant I C T ' s prospect ing right applicat ion". At that t ime no decision 

had been taken by the Minister or her delegate on S ishen ' s application for a min ing right. 

For a long t ime after I C T ' s appl icat ion had been approved, S i shen ' s application remained 

pend ing with no decision taken on it. Somet ime after Sishen had instituted the present 

proceedings , the Depar tment o f Mineral Resources declined S i shen ' s applicat ion for a min ing 

right "for iron ore and aggregate in respect of the 2 1 , 4 % undivided share in respect o f t h e 

SIOC propert ies . . . ." I unders tand that Sishen has ei ther appealed against that decis ion o r has 

instituted legal proceedings to chal lenge the decis ion. 
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By a letter dated 30 N o v e m b e r 2009 M r J.F Rocha, Deputy Director-General : Mineral 

Regulat ion, advised ICT that I C T ' s application for a prospect ing right to prospect for i ron ore 

and manganese ore in respect of the "proper t ies" had been granted in terms of section 17(1) of 

the M P R D A . T h e above-ment ioned propert ies were listed in the subject o f the letter as : 

(a) the remain ing extent of Port ion 1 of the Farm Sims N o 462 ; 

(b) the remain ing extent o f Port ions 3 and 4 of the Farm Gamagara N o 5 4 1 : 

(c) the remain ing extent o f Portion l , a n d 

(d) the remain ing extent o f the Farm Sishen N o 543 situated within the 

adminis t ra t ive district of Kuruman. 

In the second sentence of t he letter M r R o c h a wrote : 

"Kindly note that the farms Cons tant ia No 309 and S imond ium N o 308 

have been excluded as there is a right granted on these propert ies for the 

same minerals that your company has applied for." 

In paragraph 4 o f the letter Mr Rocha told ICT that the prospect ing right that was being granted 

to it only applied "to the undivided share in the old order right which has not been converted in 

te rms of Item 6 or 7 of Schedule II." From this it is clear that the prospect ing right which M r 

Rocha purported to grant to ICT was based on the assumption that the so-called old order 

m i n i n g right that Sishen and the Depar tment believed A M S A should have lodged for 

convers ion but did not lodge had ceased to exist with the result that, thereafter, a cor responding 

min ing right under the M P R D A had become available to the Depar tment to grant to an eligible 

person w h o applied for it. 

In its letter o f applicat ion for t he mining right, which was directed to the Director: Mineral 

Deve lopment o f the Depar tment o f Mineral Resources , Sishen requested that regard be had to a 

p reamble that was enclosed with the application letter "in order to contextual ise the current 
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appl ica t ion ." S i shen ' s application letter w a s s igned by Dr V. Lickfoid, Head of Geosc ience at 

S ishen. At the bot tom o f the letter appeared a s ignature that looks like " Jozanna" as the person 

w h o received the applicat ion. Agains t that s ignature appeared the date 01 /05/2009 as the date 

on which the applicat ion was received. 

In t he p reamble suppor t ing S i shen ' s application for a min ing right, Sishen m a d e amongs t 

others , the fol lowing points : 

(a) Sishen w a s the owne r o f the various farms to which the application 

related. 

(b) the applicat ion for a mineral right w a s being made in terms of sect ion 22 

of the M P R D A . 

(c) Sishen w a s the holder o f a converted new order mining right in respect of 

the propert ies (NC 5/3/2/106 M R C granted on 12 May 2008-"S IOC 

converted min ing right'''). 

(d) the convers ion o f the Sishen converted min ing r ight was based on the 

preceding val id old-order min ing right: Sishen was the holder of the 

undivided shares (78 ,6% -the Sishen undivided share in the right to 

minerals in terms o f section 20(3) o f the Minerals Act, 1991 on 13 

N o v e m b e r 2001 (see copy of approval at tached) It is in respect of this 

7 8 . 6 % undivided share that SIOC obtained an old order mining right 

(Min ing licence 07/2002 in terms of section 9 of the Minerals Act. 1991). 

In turn this mining licence served as the basis of the SIOC converted 

min ing r ight . 'YUnderl ing supplied) . 

Sishen then wrote : 

""It therefore follows that the SIOC conver ted min ing right relates to the 

right to mine 78 , 6 % o f the iron ore found in situ on the proper t ies ." 
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Later in the preamble Sishen explained that its "application accordingly" sought " the 

grant to SIOC of the residual 2 1 . 4 % interest to mine the iron ore on the proper t ies" 

(under l in ing supplied) . 

It w a s after the Depar tment had granted ICT the prospect ing right in respect of the 2 1 , 4 % 

undivided share that Sishen decided to launch its application in these proceedings to have 

certain adminis t ra t ive decis ions that had been taken by the Minister or her delegate or by other 

officials in the Depar tment reviewed and set aside including the decision of the Regional 

M a n a g e r of the Depar tment . Nor thern Cape , to accept ICT 's application and the decision by the 

Min i s te r ' s delegate to grant ICT the prospect ing right. The respondents delivered answer ing 

affidavits to oppose S i shen ' s appl icat ion. Later Sishen filed its replying affidavit. 

Sishen notified A M S A that it would no longer cont inue to supply it with iron ore as provided 

for in the agreement o f the 2 3 r d Oc tobe r 2001 at cost plus 3 % of the cost as had been agreed 

be tween the parties in terms o f that agreement . Sishen took the view that A M S A ' s " l o s s " of its 

2 1 , 4 % undivided share in the right to iron ore on the Sishen Mine relieved it o f its contractual 

obl igat ions to A M S A . A M S A took a different view and insisted that Sishen was still obl iged to 

perform in te rms o f the agreement . This resulted in a dispute between A M S A and Sishen. Tha t 

dispute was referred to private arbitration and is still pending. 

Subsequent ly , A M S A and Sishen brought separate applicat ions for the jo inder of A M S A in the 

present proceedings . The respondents opposed the two appl icat ions. After hear ing argument 

and cons ider ing the mat ter I granted the application brought by Sishen and ordered that A M S A 

be jo ined as second applicant . A M S A was subsequent ly jo ined as second applicant. In te rms of 

the o rde r jo in ing A M S A in these proceedings , A M S A was al lowed to del iver and serve an 

affidavit in support of the relief that it would be seeking in these proceedings . A M S A del ivered 
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and served an applicat ion tor, inter alia, certain declaratory orders and interdicts. Sishen and all 

the respondents delivered answer ing affidavits in support o f their opposit ion to A M S A ' s 

appl icat ion. T h e gist o f the relief sought by A M S A is a declaratory order that Sishen w a s 

granted a 1 0 0 % mining right to iron ore upon conversion and that, therefore, it would be 

incompetent to grant anybody a min ing right by vir tue of A M S A ' s alleged loss of its 2 1 , 4 % 

undivided share in the right to iron ore in the Table 1 propert ies . If such an order was made , it 

would mean that both S ishen ' s and ICT ' s applications based on A M S A ' s alleged loss were 

incompeten t in law. 

In an email dated the 08" ' Oc tobe r 2009 from one Brenda Meyer, apparently wri t ing on behal f 

o f S ishen. to Pat ience Chuene in the Depar tment of Mineral Resources , it was inter alia said: 

"Sishen Iron Ore C o m p a n y (Pty) Ltd ( "SIOC") applied for a new min ing 

right of the residual 2 1 . 4 % interest to mine iron ore on its propert ies 

situated in the distr ict o f Kuruman (Kimberley region)" (underl ining 

supplied) . 

Pat ience Chuene appears to have been M r Rocha ' s secretary or personal assistant. 

At th is stage I do not propose to set out more facts about I C T ' s application for a prospect ing 

right nor do I propose to set out at this stage the grounds on which Sishen seeks to have the 

grant o f the prospect ing right to ICT reviewed and set aside. The reason for this is that , as there 

are t w o review applicat ions (apart from two applicat ions for interdicts and an application to 

str ike out) before me one of which is S i shen ' s and the other A M S A ' s , I am o f the view that I 

should deal with these two review applications separately and that I should start with A M S A ' s 

one . Should I grant A M S A ' s review application , I shall have to consider what the effect o f that 

decision will be upon S i shen ' s applicat ion. Accordingly, 1 turn to consider A M S A ' s review 

appl icat ion. 
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In his open ing address before m e , Counsel for A M S A submit ted that the quest ion that lies at 

the heart o f the d ispute between A M S A , on the one hand , and, Sishen and the respondents 

inc luding 1CT, on the other, was whe the r or not the M P R D A permits the holding o f a min ing 

right o r prospect ing right o f less than 100%. He also submit ted that another quest ion that is 

quite fundamental to the resolution o f the dispute between A M S A , on the one hand, and, Sishen 

and the respondents , on the other, was whether or not the M P R D A permits the grant o f m o r e 

than one mining right in respect o f the same mineral and land. I shall start with the first 

ment ioned quest ion. 

A M S A contends that the M P R D A does not permit the grant o f less than a 100% prospect ing 

r ight or min ing right whereas Sishen contends that the M P R D A does . A M S A submits that prior 

to the coming into operat ion of t he M P R D A Sishen and A M S A had, respectively, a 78 , 6 % 

interest and 2 1 , 4 % interest or undivided share in the right to iron ore in the Table 1 propert ies . 

He submitted that they did not each have a discreet separate and whole right to the iron ore . 

Counse l for Sishen submit ted t h a t contrary to A M S A ' s submiss ion that Sishen and A M S A 

held a single undivided right to iron ore in the Table 1 propert ies prior to the coming into 

operat ion o f the M P R D A , there w a s clearly not a single right. He submitted that there was a 

right registered in the name of I S C O R (later A M S A ) and there was a different right registered 

in S i shen ' s n a m e and each right had different ou tcomes in law. 

Counsel for Sishen submit ted that S i shen ' s right entitled it to 78 , 6 % o f the iron ore extracted 

and A M S A ' s entitled A M S A to 2 1 , 4 % of the iron ore extracted. He pointed out that this mat ter 

is not an academic exercise and that nobody had spent the mill ions of rands which they have 

spent and the legal fees wh ich they had spent and would still spend because they have an 

interest in mining rights in general . He submitted that what is at s take in this matter is " the right 

to retain for o n e ' s own benefit w h a t is mined on SIOC propert ies and that amounts to several 
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bil l ions o f rands ." He added: " T h a t is why ultimately w e are here ." Counsel for Sishen went on 

to say that the reason why A M S A was in this mat ter was "to establish who has a right to the 

iron ore that is mined [in the Tab l e 1 propert ies] because the a rgument will no doubt be that, if 

w e s o m e h o w got their r ights, then w e should really be g iving it to them at cost plus 3 % . ICT 

says , rather boldly, that, despi te the fact that it has only a contested prospect ing right, it really 

has a right to 2 1 % of everyth ing w e are mining at the momen t and then it goes on to say, if w e 

d o not have it. the State has it. T h e State does not say itself but you can see that the focal point 

o f all o f this is really w h o has that r ight." 

Counse l for Sishen submitted that under the Minerals Act it was permiss ible for two persons to 

be issued with two separate prospect ing rights or min ing rights in respect of the same mineral 

and land, in support o f th is he referred to section 15 of the Minerals Act. Counsel also 

submit ted that under the Minerals Act separate min ing authorisat ions were granted and this 

suppor ted his submission that, p r ior to the M P R D A , both A M S A and Sishen each had a 

separate and discreet right. Counse l tor Sishen referred me to the mining authorisat ions that 

we re issued to A M S A and Sishen. He submit ted that the issuing o f those documents w a s 

preceded by the spli t t ing or division o f the right. This must have been a reference to section 20 

o f the Minerals Act and the divis ion that was approved by the Director-General in favour o f 

A M S A and Sishen at the request o f both A M S A and Sishen. However , Counsel for Sishen 

emphas i sed that the min ing author isa t ions or permits were l icences. He also said that it w a s 

c o m m o n cause that the min ing authorisat ions did not expand on the substant ive rights. H e said 

that they licensed one to do th ings which the c o m m o n law empowered one to do . 

Counse l for Sishen submitted that prior to the M P R D A each party held a separate right to 

minera ls in undivided shares i.e. undivided in relation to the minerals in the land. Thei r right 

w a s registered in their name and could be expropr ia ted, transferred, al ienated in some way, 
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hypothecated and mor tgaged . Counse l for Sishen submitted that " the starting point is that you 

cannot sensibly talk o f a single right. Those two rights could go their own way. ' T o r example" , 

he cont inued, " i f A M S A abandoned its r ights, it would probably become "bona vicantio". He 

said that what had been one right became t w o rights because o f the " two authorisat ions" . H e 

said that there w a s a cession because the only way to transfer a share of o n e ' s right to minerals 

is through a cession because it is a real right. It s eems to me that it is appropriate to precede a 

discussion o f the Minerals Act and the M P R D A with a discussion of the legal position at 

c o m m o n law. 

The Common Law 

As to wha t the principles are which governed the acquisi t ion, transfer and joint ownership of 

mineral rights at c o m m o n law there appeared to be no material dispute a m o n g the parties. T h e 

content of c o m m o n law mineral r ights was essentially that the holder was entitled to enter upon 

the property to which they related, to search for the minerals and, if he found any, to sever 

t h e m , carry them away and d ispose of t hem for his own account . (Trojan Exploration C o m p a n y 

v Rus tenburg Plat inum Mines Ltd 1996(4) SA 499 (A) at 509A-510C;Ang lo Operat ions Ltd v 

Sandhurs t Estates (Pty) Ltd 2007 (2) SA 363 (SCA) 371 E-F,paragraph 16;Du Plessis J in Agri 

South Africa v Minis te r o f Minera l s and Energy case no 55896/07 , dated 28 April 2011 in the 

Nor th Gau teng High Court) . Mineral rights included such rights as were reasonably necessary 

to exercise them (Anglo Operat ions Ltd v Sandhurst Estates (Pty) Ltd 2007(2) SA 363 (SCA) 

at par 21) . T h e holder of a mineral right had a real right (Du Plessis J in Agri South Africa at 

par 22) . T h e holder of a minera l right only acquired ownersh ip of the minerals once the 

minera ls had been severed from the land and not before (Du Plessis J in Agri South Africa at 

par 22) . 

Mineral rights were freely t ransferrable , could be sold, al ienated in any way, used as security 

and in general be dealt with to the benefit o f the holder (Du Plessis J in Agri South Africa at par 
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22) . T h e holder of mineral r ights was under no obligation, general ly speaking, to exploit the 

minerals.( Du Plessis J in Agri S A at par 22) . Mineral rights consti tuted a valuable asset that 

the holder could bequeath to his or her heirs - he or she could deal with it to his or her 

advan tage and could retain it as an inves tment (Du Plessis J in Agri SA at par 30) . 

Rights to minerals ove r ano the r ' s property were regarded at c o m m o n law as real rights in the 

nature o f quas i -servi tudes or real rights sui generis b inding on third part ies. (Trojan case at 

509 ;Anglo Operat ions Ltd v Sandhurs t Esta tes (Pry) Ltd 2007 (2) SA 363(SCA) at 371E-F) . In 

the Trojan Exploration case the Appel la te Division described those rights in the following 

te rms at 5 0 9 G - 5 1 0 A : 

"As these rights could not be fitted into the traditional classification of 

servi tudes with exac tness - t h e y were not praedial as they were in favour 

of a person, not a dominan t property - t h e y were not personal as they were 

freely trans ferrable- they had to be given another n a m e , and the Chief 

Justice dubbed t hem quasi-servi tudes, a label that has stuck. They are real 

r ights. The i r exercise may conflict with the interests of the landowner . In a 

case o f i r reconci lable conflict the interests o f the latter are subordinated, 

for if it were o the rwise the grant of mineral rights might be deprived of 

content : see e.g. Nor te ' s case supra at 3 1 5 : Hudson v Mann and Another 

1950 (4) SA 485 T at 488E-F . For so long as minerals remain in the 

ground they cont inue to be the property o f the land owner : only when the 

holder of the r ights to minerals severs them do they b e c o m e movables 

owned by him: Van Vuren ' s case supra at 295 . Those are the main 

established c o m m o n law principles that are relevant ." 

In general , w h e n a cession of mineral rights is effected, both the cedent and the 

cessionary intend that the transfer o f the rights will ult imately result in the transfer o f the 

ownersh ip in the minerals to the cessionary if and when the minerals are severed from the 

land. (Botha J A in Trojan Explorat ion at 534 F-I). 
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T h e immedia te transfer o f the ownersh ip o f minerals is impeded when they still form part of the 

land. (Botha J A in Trojan at 534 F-I). Botha J A said in Trojan Exploration at 534 F-I: 

"that impediment is removed as soon as the ore conta ining the minerals is 

r emoved from the land. A n e w movab le res is then created which is the 

object of separate ownership . At that moment , in my opinion the 

ownersh ip o f the o re vests in the cessionary, as was envisaged in the act o f 

cession and this ves t ing takes place automatical ly by operation o f law, and 

by vir tue of the act o f severance . It does not matter in my opinion, h o w or 

by w h o m the act o f severance is affected, whether by natural forces or by 

the holder o f the rights or by the landowner or by a thief. This is the only 

way o f which I can conce ive in which the law can give proper effect to the 

unique features of the reservation of mineral rights and their transfer as 

recognised in this country . If this m a n n e r o f pass ing or the acquisi t ion of 

ownersh ip does not fit into any hitherto recognised circle, a new one will 

have to be found to cater for it." 

T h e severance of the right to minerals from full ownership of the land on which such 

minera ls existed const i tuted a subtraction from the full dominion o f the owne r of the land 

and if there was an irreconcilable conflict between the landowner and the holder o f the 

mineral r ights, the lat ter 's rights would , as a general proposit ion, prevail . (Hudson v 

M a n n and Another 1950 (4) SA 485 (T) at 488) . 

As in the case o f movab le and immovab le property, mineral rights could be held in undivided 

shares (Erasmus v Afr ikander Proprietary Mines Ltd 1976 (1) SA 950 (W) at 9 6 4 G ; Trojan 

Explorat ion case supra, at 525J ) . In the case of mineral rights that were held in undivided 

shares , the jo in t holder o f mineral r ights was entitled to exercise his rights provided that in so 

do ing he did not infringe upon the rights o f the other jo in t holders . Each co -owner had to 

exerc ise his rights civiiiter modo. T h e courts had a wide equitable discretion to regulate 

conflicts between co-owners as to the exercise o f their respect ive rights including the partition 

o f such rights, (Erasmus v Afrikaner Proprietary Mines Ltd 1976 (1) SA 950 (W) at 964 ; 
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Trojan explorat ion case, supra at 525J) . A co -owner of land has n o exclusive right to any 

specific identifiable port ion o f the land but has an undivided share in the whole land (Franklan 

& Kaplan at 199).The same appl ies to the holder of an undivided share of rights to minerals 

(Frankl in & Kaplan at 199). T h e undivided share is held in respect of the mineral rights as a 

w h o l e . Franklin and Kaplan say that a joint owner of mineral rights does not own an undivided 

share in any property but is a jo in t owne r o f a real right in land, and not of land. (Franklin and 

Kaplan at 200 ) They say that ownersh ip in the minerals does not vest in him until the minerals 

have been severed from the soil and, when so severed, they become the c o m m o n property of 

the mineral right holders . (Frankl in & Kaplan at 200 citing Erasmus ' s case at 960 as authority 

for the proposi t ion) . T h e holder o f an undivided share of mineral rights is entitled to d ispose of 

his interest without the consent o f the other jo in t owners . 

At c o m m o n law. a jo in t owne r o f property is entitled to make reasonable use o f the c o m m o n 

property, proport ionate to his interest and in accordance with the purpose or object for which 

the property is intended to be used. (Franklin & Kaplan at 202 cit ing Sauerman & Another v 

Schul tz 1950 (4) SA 455 (O) at 460 -1 ) . H e is, however , not entitled to appropriate any specific 

or defined portion of the property for his exclusive use. I shall deal with the relevant provis ions 

o f the Minera ls Act, 1991 within the context o f cons ider ing one of the submiss ions made by 

Counse l for Sishen. T h e relevant provis ions o f the M P R D A will be discussed later. 

When one has regard to S i shen ' s affidavit, its heads of a rgument and the oral a rgument presented 

on its behal f in this matter, one finds that it somet imes says it had a 7 8 , 6 % undivided share in the 

right to iron ore in the Table 1 proper t ies or it says it had a right to the iron ore as to a 7 8 , 6 % 

undivided share or it says it had a right to a 7 8 , 6 % undivided share in the iron ore in the Table 1 

proper t ies . A M S A ' s position is that Sishen had a 7 8 , 6 % undivided share in the right to iron ore 

in the Table 1 propert ies and it i.e. A M S A had a 2 1 , 4 % undivided share in the same right to iron 
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ore in the Table 1 propert ies . A M S A ' s posit ion in this regard is stated clearly and unequivocal ly 

and left n o room for confusion whereas S i shen ' s posit ion was subject to some uncertainty as a 

result of the various inconsistent s ta tements it made in this regard. I am here referring to the 

position o f A M S A and Sishen immediate ly before the coming into operation of the M P R D A . 

In so far as it may be necessary to decide exactly what S i shen ' s interest or share was ei ther in the 

right to iron ore in the Table 1 proper t ies or in the iron ore itself, there can be no doub t that the 

correct posit ion is that Sishen had a 7 8 , 6 % undivided share in the right to iron ore in the Table 1 

proper t ies immediate ly before the coming into operat ion of the M P R D A . When the position is 

descr ibed on the bas is , as Sishen has so frequently done in its papers , that it had a right to a 

7 8 , 6 % undivided share in the iron ore , it may mis lead one into bel ieving that Sishen held a right 

as opposed to be ing a co-holder together with A M S A in a single right to iron ore in the Tab le 1 

propert ies . In suppor t o f the conclus ion that Sishen held a 7 8 , 6 % undivided share in the right to 

iron ore in the Table 1 proper t ies , reference can be made to the agreement that was concluded 

between Sishen and 1SCOR on the 2 3 l d Oc tober 2001 and to the s ta tement o f claim that was 

del ivered by Sishen to the Arbitrat ion Tribunal in regard to the d ispute between itself and A M S A 

in March or April 2010 . Tha t agreement makes it crystal clear that the reference to 7 8 , 6 % is a 

reference to a 7 8 , 6 % undivided share in the right to iron ore in the Table 1 propert ies or S IOC 

propert ies . Fur thermore , in par 8.2 o f its s ta tement o f claim in the arbitration between itself and 

A M S A , Sishen put its case on the basis that "[ t]he rights to iron ore in respect o f the Sishen 

propert ies were subdivided into undivided shares between ISCOR (as to 21 ,4%) and SIOC (as to 

7 8 , 6 % ) " (my under l in ing) . Another paragraph o f S i shen ' s s ta tement of claim reads: 

" I S C O R became the owne r of a 2 1 , 4 % undivided share ("the 2 1 , 4 % 

undivided share") and SIOC b e c a m e the owner of a 7 8 , 6 % undivided 

share ("the 7 8 , 6 % share") of the rights per taining to iron ore on the Sishen 

proper t ies" (my underl ining) . (See clause 8.3 of S i shen ' s s ta tement of 

claim in the arbitrat ion proceedings) . 
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Para 10.1 of S i shen ' s s ta tement o f claim in the arbitration proceedings confirms that, even 

immedia te ly before the c o m i n g into operat ion o f the M P R D A on the 1 s l May 2004 , Sishen held a 

7 8 , 6 % undivided share in the right to iron ore in the Table 1 propert ies and A M S A similarly held 

a 2 1 , 4 % undivided share in the right to iron ore in those propert ies. 

Counsel for Sishen submit ted that , immediately before the coming into operat ion of the 

M P R D A , the posit ion w a s that Sishen held a separate and discrete right to 7 8 . 6 % undivided 

share to iron ore in the Tab le 1 propert ies . He said A M S A held a separate and discrete right to 

2 1 , 4 % undivided share in the iron ore in the Table I propert ies . On this proposit ion there w a s a 

sharp dispute between the parties because Counsel for A M S A submitted that A M S A and Sishen 

did not each hold a separate and discrete right. He submitted that there was only a single right to 

iron ore in the Tab le 1 propert ies which both companies jointly held. O f course , A M S A ' s 

submiss ion in this regard is suppor ted by the provisions o f the agreement o f the 2 3 r Oc tober 

2001 referred to above and by S i shen ' s own statement of claim in the arbitration proceedings . 

In suppor t of his submiss ion Counsel for Sishen relied upon the Deed of Cess ion between the 

parties in 2 0 0 1 , the fact that two separate min ing authorisat ions were issued to both A M S A and 

Sishen in te rms o f sect ion 9 o f t he Minerals Act and 15 and 20 o f the Minerals Act. T h e 

submiss ion that the cession o f the 2 3 r d Oc tober 2001 supports the proposit ion that Sishen and 

A M S A held separate and discrete rights in the iron ore is not borne out by the terms o f the 

cession or agreement o f the 2 3 r d Oc tobe r 2 0 0 1 . T h e provis ions of that agreement are clear. They 

are to the effect that ISCOR and Sishen became joint owners o f undivided shares in the right to 

iron ore in the Sishen propert ies . Accordingly, S i shen ' s submiss ionin this regard falls to be 

rejected. 
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Section 5(1) seems to be a confirmation of the content of a mineral right at c o m m o n law. It reads 

as fol lows: 

"Right to prospect and mine for and dispose of minerals 

5 (1) Subject to the provis ions o f this Act , the holder of the right to any 

mineral in respect o f land or tai l ings, as the case may be, or any person 

w h o has acquired the consent of such holder in accordance with section 

6(1 )(b) or 9(1 )(b), shall have the right to enter upon such land or the land 

on which such tail ings are situated, as the case may be , together with such 

persons , plant or equ ipment as may be required for purposes of 

prospect ing or min ing and to prospect and mine for such mineral on or in 

such land or ta i l ings , as the case may be, and to dispose t h e r e o f my 

underl ining. 

Before I deal with sect ions 5, 9, 15 and 20 of the Minerals Act, I need to refer to the definitions 

o f the word "ho lde r" in that Act. T h e word "holder" was defined in that Act as follows: 

" ' h o l d e r " , in so far as is re levant for present purposes , was defined as 

mean ing , in relation to the right to a mineral in respect of land or any 

undivided share therein, the owner o f such land: Provided t h a t -

(i) if the right to such mineral or an undivided share therein has been 

severed from the ownership of the land concerned, the person in 

whose name such right or an undivided share therein is registered 

in the Deeds Office concerned, ei ther by means of a separate deed 

or by means o f a reservation in the title deed of the land concerned, 

or 

(ii) if the right to such mineral or an undivided share therein vests in 

any other m a n n e r in a person, that person shall be the holder; 

(a) ... 

(b) any permit , l icense, permiss ion, certificate, authorization or any other 

documen t issued, granted or in force in terms o f this Act, the person in 

w h o s e name it has been issued, granted or in force in te rms of th is 

Act.1* 
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Section 5(2) precluded anybody from min ing or prospect ing for any mineral without any 

authorisat ion granted to him in accordance with the Minerals Act. Section 5(2)(a) and (b) made 

provision for two except ions to the prohibi t ion. Sect ion 5(3) authorised a person mining for a 

part icular mineral under a mining authorisat ion to also mine for another mineral and dispose of 

such mineral in respect o f which he was not the holder if, whi le mining for the mineral in respect 

o f wh ich he was the holder o f t he right thereto, he found the other mineral "which must of 

necessi ty be mined together with the mineral in respect o f which he is the holder ." There is a 

proviso to this general provis ion. T h e proviso is that in such a case such person "shall 

compensa te the holder o f the right to such other mineral for his mineral to an amoun t mutual ly 

agreed upon or if no agreement can be reached, to an amount determined by arbitration in 

accordance with the Arbitration Act , 1965 (Act N o 42 of 1965), or by any competent court if the 

last ment ioned person prefers the last ment ioned procedure . . . "A further proviso was that in the 

determinat ion of the amount , section 12 of the Expropriat ion Act , 1975 would apply mutatis 

mutandis as if an expropriat ion of property has taken place. Sec 5 did no more than confirm the 

content o f the c o m m o n law right. It did not support the proposi t ion advanced by Sishen. 

Section 6 deals with the issuing of prospect ing permits . T h e Director: Mineral Deve lopment was 

required to issue a prospect ing permi t which authorised the applicant to prospect for a mineral in 

respect of which he was the holder of a prospect ing permit or had acquired the written consent to 

prospect on his own account , from such holder, in respect of the land or tai l ings, as the case may 

be , compr i s ing the subject o f the applicat ion (section 6( I)) . Once again, sec 6 does not support 

S i shen ' s proposi t ion o f a discrete and separate right. 
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Section 9 dealt with the issuing of min ing authorisat ions. Section 9(1) read as follows: 

"Issuing of mining authorisations 

9(1) T h e Director: Minera l Deve lopment shall , subject to the provisions of 

this Act , upon applicat ion in the prescr ibed form and on payment o f the 

prescribed application fee, issue a mining authorisation in the prescribed 

form for a period de termined by him authorising the applicant to mine for 

and d ispose of a mineral in respect o f which he -

(a) is the holder of t he right thereto; or 

(b) has acquired the written consent o f such holder to mine therefor on his 

own account and dispose thereof, 

in respect of the land or tai l ings, as the case may be, compr is ing the 

subject of the appl icat ion." 

Sect ion 9(3) prec luded the issuing of a mining authorisation unless the Director: Mineral 

Deve lopmen t was satisfied with certain matters and that certain condit ions were met . Section 13 

provided that a prospect ing permi t or mining authorisation "shall not be alienated, transferred, 

ceded or encumbered by mor tgage . " In the i r wel l -known work: A Guide to the Minerals Act, 

1991, Kaplan and Dale descr ibe the nature of permits and authorisat ions under the Minerals Act 

as being like a d r i v e r s l icence. T h e authors say that such authorisat ions are: 

" . . .necessary to enab le the holder of c o m m o n law rights to exercise them, 

much in the s a m e w a y as does a d r ive r ' s l icence, namely , the relevant 

person obtains his rights of ownersh ip or the use of the vehicle at c o m m o n 

law, but then in o rde r to exercise such c o m m o n - l a w rights must obtain a 

l icence or authorisat ion entit l ing him to do so. . ." (see par 1.5.5 and 4.4.2) 

It is clear from the provis ions o f both section 6 (relat ing to the issuing o f prospect ing permi ts ) 

and section 9 (relat ing to the issuing of min ing authorisat ions) that each one of them could only 

be issued in favour o f a person w h o was either the holder o f a mineral right already or who had 

acquired the written consent from such holder to mine for his own account and dispose of the 

minera l . At c o m m o n law such a person already had a right to mine for the mineral . Accordingly , 

the prospect ing permi t and the min ing authorisation simply regulated the exercise of the right to 
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mine which the holder of a mineral right already had. At c o m m o n law each jo in t holder o f a 

mineral had the right to mine as long as he did so civiliter m o d o . In the case of A M S A and 

Sishen. if the Minerals Act had not been there, each one of them would still have had a right to 

mine for iron ore in the Table 1 proper t ies and yet it could not have been said that they had two 

separate and discrete rights. Accord ingly , the issuing o f two mining authorisat ions to A M S A and 

Sishen under sec 91(1) o f the Minerals Act did not g ive A M S A and Sishen any new right which 

they did not already have . 

As to sect ion 15 of the Minerals Act , its head ing is reflected as: 

"Restriction on issuing of more than one prospecting permit or 

mining authorisation in respect of the same mineral and land" 

Section 15 read as fol lows: 

" N o prospec t ing permi t or min ing authorisation shall be issued in respect 

o f any mineral in respect of land or tai l ings, as the case may b e , if a 

prospect ing permit or mining authorisation has already been issued in 

respect of such mineral and land or tai l ings, as the case may be, unless the 

Director: Mineral Deve lopmen t is satisfied that such first ment ioned 

issuing will not detr imental ly affect the object of this Act in relation to 

optimal exploitat ion of minerals or rehabil i ta t ion." 

It s eems to me that Counsel for S i shen ' s reliance upon the provision of section 15 o f the 

Minerals Act for the proposit ion that Sishen had a separate and discrete right immediately before 

the c o m m e n c e m e n t of the M P R D A is misplaced. Section 15 did noth ing more than lay a general 

rule o f one land, one mineral and one mining authorisation or prospect ing permit unless the 

Director : Mineral Deve lopment was satisfied in a part icular case that the issuing o f a second 

prospect ing permit or mining authorisat ion would not detr imental ly affect the need for the 

opt imal exploitat ion o f minerals or rehabil i tat ion. Section 15 provided no support for the 

proposi t ion that the issuing of a prospect ing permit or mining authorisation created a separate 
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and discrete right to the mineral to which it related. Accordingly , rel iance upon section 15 in 

support o f Counsel for S i shen ' s content ion mus t be rejected. Section 16 reveals that a person 

w h o had been issued a prospect ing permit or a min ing authorisation lost the prospect ing right or 

min ing authorisat ion if he ceased to be the holder o f the mineral right or if the written consent 

issued to him by the holder to prospect or mine on his own account lapsed. Sec 16 emphas ises 

the point I made earl ier that the permi ts and authorisat ions issued under the Minerals Act were 

issued if the person already held a c o m m o n law mineral right. If you did not already hold such a 

right, you did not qualify to be issued with such a min ing authorisation or such a permit. 1 n o w 

turn to section 20. 

Counse l for Sishen also relied upon the provision o f section 20 of the Minerals Act to support his 

content ion that Sishen held a separate and discrete right to iron ore in the Table 1 propert ies 

w h e n the M P R D A c a m e into operat ion. Section 20(1) of the Minerals Act read as follows: 

"Restriction on dividing of rights to minerals 

20. (1) Notwi ths tanding anything to the contrary contained in any law, but 

subject to sections 71 (2) (a) and 73 of the Deeds Registries Act, 1937 (Act 

N o 47 o f 1937) no deed which, if it would be registered, would give effect 

t o -

(a) the division of any right to any mineral or minerals in respect of land 

a m o n g two or m o r e persons into undivided shares; or 

(b) an increase in the number o f holders of undivided shares in any right 

to any mineral or minerals in respect of land, 

and if such right has been severed from the ownersh ip o f the land 

concerned or is about to be so severed upon the registration of such deed, 

shall be registered by the registrar of deeds concerned unless the Director-

General has under section (3) in wri t ing approved such division or 

increase." 

Sect ion 20(1) deals with the division o f any right to any mineral or minerals in respect of land 

into undivided shares or an increase in the number o f holders of undivided shares in any right to 
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any mineral or minerals in respect o f land. Section 20(1) says a division of any right to a mineral 

or minera ls in respect of land into undivided shares shall not occur unless the written approval of 

the Director-General is obtained. Tha t is in relation to a right to a mineral which right has been 

severed or is about to be severed from the ownersh ip of the land. Section 20(2) makes provision 

for any person w h o desires the approval of the Director-General in terms of section 20(1) to 

lodge an application with the Director-General . Section 20(3) confers upon the Director-General 

the power to approve or not to approve the division contemplated in section 20(1) . 

It is important to point out that wha t section 20(1) provides for is not the partition o f a right to a 

mineral which is the way to b r ing about separate and discrete rights and which is the way of 

t e rmina t ing a co-ownersh ip of a right to mineral that is joint ly owned . In my view sec 20 does 

not provide for a legal f ramework for the termination of a co-holdership or jo in t ownership of 

r ights to minera ls . 

Counsel for A M S A submit ted that , when one has regard to the fact that a min ing authorisation 

authorised the mineral holder to mine and dispose of a mineral as defined in the Minerals Act in 

respect of the land compr i s ing the subject o f the application and that it authorised the holder 

thereof to mine for a certain defined mineral or minerals on such land, such an authorisation to 

mine could not be split be tween holders o f undivided shares because it would be impossible to 

mine 7 8 , 6 % o f every molecu le . 

In so far as S i shen ' s case includes the proposit ion that it had a right to mine its 7 8 , 6 % undivided 

share o f the iron ore . this must be rejected. As Counsel for A M S A correctly submit ted this 

cannot happen at a practical level. H o w can you mine 78 , 6 % of every molecule of the mineral in 

the whole mining area? T h e posit ion is that at c o m m o n law a jo in t -owner of a right to a mineral 

was entitled to mine the whole area concerned subject to act ing reasonably bearing in mind his 

interest. As Kaplan and Dale point out the min ing authorisat ions were there to ensure that a 
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j o i n t o w n e r o f a r i gh t t o a mine ra l c o u l d e x e r c i s e t h e j o i n t right to m i n e w i t h o u t h a v i n g to o b t a i n 

t h e c o n s e n t o f t h e o t h e r c o - o w n e r s . 

In t h e l ight o f all t h e a b o v e I c o n c l u d e tha t A M S A and S i s h e n w e r e c o - h o l d e r s of, r e s p e c t i v e l y , a 

2 1 , 4 % u n d i v i d e d s h a r e and a 7 8 , 6 % u n d i v i d e d s h a r e in the r igh t to i ron o r e in the T a b l e 1 

p r o p e r t i e s a n d tha t S i s h e n ' s c o n t e n t i o n tha t t h e t w o c o m p a n i e s e a c h he ld a s e p a r a t e a n d d i s c r e t e 

r igh t t o i ron o r e falls t o b e r e j ec t ed . I n o w turn to c o n s i d e r t h e i s sue o f t h e c o n v e r s i o n o f o ld 

o r d e r r i gh t s u n d e r S c h e d u l e II t o t h e M P R D A . 

A s I h a v e a l r e a d y s a i d be fo re , t h e M P R D A c a m e into o p e r a t i o n on t h e 1 s t M a y 2 0 0 4 . S c h e d u l e II 

to t h e M P R D A d e a l t wi th t r an s i t i ona l a r r a n g e m e n t s . I t em 7 ( 1 ) o f S c h e d u l e 11 ( ' t h e S c h e d u l e " ) 

p r o v i d e d tha t , s u b j e c t to s u b - i t e m s ( 2 ) a n d ( 8 ) , a n y o ld o r d e r m i n i n g r ight in fo rce i m m e d i a t e l y 

b e f o r e t h e M P R D A t o o k effect c o n t i n u e d in fo rce for a p e r i o d o f n o t e x c e e d i n g f ive y e a r s f rom 

t h e d a t e o n w h i c h the M P R D A took effect sub jec t t o the t e r m s a n d c o n d i t i o n s " u n d e r w h i c h it 

w a s g r a n t e d o r i s s u e d . " P r io r to the M P R D A t h e r e w a s no c o n c e p t o f an old o r d e r m i n i n g r igh t . 

T h a t t e r m c a m e wi th the S c h e d u l e . H o w e v e r , 1 a g r e e wi th C o u n s e l for S i shen tha t o n e m u s t h a v e 

r e g a r d t o t h e c o n t e x t in u n d e r s t a n d i n g t h e u s e o f t h e t e r m . T h e c o n t e x t s u g g e s t s tha t w h a t i t em 

7 ( 1 ) c o n t e m p l a t e d w e r e the r igh t s w h i c h , af ter t h e c o m i n g in to o p e r a t i o n o f t h e M P R D A , w o u l d 

fall w i t h i n the de f in i t i on o f t h e " o l d o r d e r m i n i n g r i g h t " . T h o s e a r e the r ights w h i c h i t em 7 ( 1 ) 

s o u g h t to p r e s e r v e for at leas t f ive y e a r s f rom t h e d a t e o f t h e c o m i n g into o p e r a t i o n o f t h e 

M P R D A sub jec t to s u b i t e m s ( 2 ) a n d ( 8 ) o f i t em 7 to the S c h e d u l e . I a l s o a g r e e wi th C o u n s e l for 

S i s h e n tha t t h e c o m m o n law m i n e r a l r i gh t s w e r e no t g r a n t e d o r i s sued . A c c o r d i n g l y , t he 

r e f e r e n c e in i t e m 7( 1) to s u c h r igh ts h a v i n g b e e n g r a n t e d o r i s sued is a w k w a r d , to s ay t h e leas t . 

I t e m 7 ( 2 ) o f t h e S c h e d u l e en jo ined "a h o l d e r o f an o ld o r d e r m i n i n g r igh t " to l o d g e the r igh t for 

c o n v e r s i o n wi th in the p e r i o d o f f ive y e a r s r e f e r r ed to in s u b i t e m 1. I t em 7 ( 8 ) p r o v i d e d tha t , if a 
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holder o f an old o rde r mining right failed to lodge the old order mining right for conversion 

within the prescribed period o f five years , " the old order min ing right ceases to ex i s t / ' In terms 

of item 7(3) the Minister was required to convert the old order mining right into a mining right if 

the holder of the old order min ing right compl ied with certain condit ions or requi rements 

prescribed by item 7(3) o f the Schedule . Item 7(3) uses the words "mus t convert*' to descr ibe 

wha t the Minis ter is required to d o after a holder o f an "old order min ing right" had lodged the 

right for convers ion within the per iod prescribed by item 7(1) but the Minister was only required 

to conver t the old order mining right into a mining right if the holder of the "old order mining 

r ight" met five requi rements prescr ibed in item 7(3). 

I agree with Counsel for Sishen that the Minister had no discretion but to conver t the "old order 

min ing right" into a "min ing r ight" but , in my view, that obtained only if the holder o f the old 

order min ing right had met all the five requi rements prescribed by item 7(3) . Dur ing argument 

Counse l for Sishen presented his a rgument on the issue of the conversion o f an old order mining 

right into a min ing right in a m a n n e r that may have created the impression that, once a holder o f 

an "old order mining r ight" had lodged the right for convers ion, there was no basis on which the 

Minis ter could refuse to convert the "old order min ing right". That there was no basis upon 

which the Minister could refuse to conver t an " old order mining right" into a mining right once 

it had been lodged by a holder in t e rms of item 7(1) is not borne out by the provisions of item 

7(3) . On the contrary, it is c lear from the five requirements laid down in item 7(3) that the 

Minis te r was not required to conver t , and, therefore, could refuse to convert , an "old order 

min ing right" into a min ing right if any one or more of the condi t ions prescribed therein w a s not 

met . Accord ingly , whi le the cr i t ic ism levelled by Counsel for A M S A on Counsel for S i shen ' s 

submiss ion on item 7(1) read with subi tem (3) that the road a long which he sought to lead us was 

one with nei ther "traffic cops" nor traffic lights may have been justified in so far as Counsel for 

S i shen ' s submiss ions suggested that the Minister could never refuse to convert an "old order 
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m i n i n g right" under item 7(3), the cri t icism could not fairly be directed at the provision of i tem 

7(3) because under item 7(3) the Minis ter could refuse to convert an "old order min ing r ight" 

into a min ing right if any one of the condit ions therein prescribed was not met . 

[90] Under item 7(1) read with (3) a holder would , so to speak, surrender a so called '"old order 

min ing r ight" and be in effect issued with a mining right if he met the condi t ions prescribed by 

item 7(3) . Item 7(4) provided that no te rms and condit ions attached to an "old order min ing 

right"' prior to the M P R D A would cont inue to apply if they were contrary to any provision of the 

M P R D A or the Const i tut ion. T h e mining right which a holder of an old order mining right 

acquired upon convers ion w a s a r ight that survived beyond the period o f application o f the 

provis ions of the Schedule . Accordingly , the ordinary provis ions of the M P R D A , as opposed to 

the provis ions of the Schedule , govern the mining right. There would be a few provis ions o f the 

Schedu le such as those of item 7(6) and (7) that would apply to the mining right but , on the 

whole , the min ing right would b e subject to the ordinary provis ions of the M P R D A . In this 

regard Counsel for Sishen pointed out that the definition of the term "min ing right" in section 1 

o f the M P R D A did not apply to a mining right acquired upon conversion because section 1 

defines a min ing right as mean ing "a right to mine granted in terms of section 23 (1 ) " whereas the 

min ing right acquired upon the convers ion o f an "old order min ing r ight" was not "granted" , in 

the first place and, in the second, not granted in terms of section 23(1) . Instead of us ing the 

concept o f the Minister conver t ing an old order mining right into a mining right, the Legislature 

could equal ly have used the concept of a holder surrender ing his old order min ing right 

whereupon the Minis ter would grant the holder a new mining right. I do not say this on the basis 

that I crit icise the use of the term '"convert" in item 7(3) . I have no quarrel with it. I say this only 

to point out that, within the contex t o f the grant by the Minister of a min ing right under section 

23(1) and the convers ion o f "an o ld order mining right" under item 7(3) into a min ing right, there 
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may not be much o f a difference in substance and effect provided the different statutory 

requi rements which must be met in each case are not lost sight o f 

I have said earl ier that Sishen lodged an old order mining right in terms o f i tem 7(1) for 

convers ion into a min ing right within the prescribed period o f five years from the day on which 

the M P R D A came into operat ion. T h e Minis ter converted such old order mining right into a 

min ing right. This was in May 2 0 0 8 . T h e five year period was to expire on the 3 0 l h April 2009 . 

A M S A did not lodge " i t s " old order min ing right in t e rms of i tem 7(1) for convers ion into a 

min ing right. In fact A M S A did not lodge anything. In the mean t ime the end of the five year 

period within which old order min ing rights had to be lodged was fast approaching. In the last 

few days before the expiry o f the five year period and, in the case of ICT, even after the expiry of 

the period. Sishen and ICT worked very hard to place themselves in as good a position as 

possible to be ultimately granted a mining right or a 2 1 , 4 % share o f the mining right to iron ore 

in the Table 1 propert ies which they believed became available as a result of A M S A ' s failure to 

lodge its 2 1 , 4 % undivided share in the right to iron ore on those propert ies . It w a s within this 

context that Counsel for A M S A pointed out dur ing his address that Sishen had stabbed A M S A in 

the back to which , in due course , Counsel for Sishen retorted that nobody had stabbed A M S A in 

the back but that A M S A had slept on the wheel as the period o f five years c ame and went . 

A M S A ' s case is that Sishen did no t lodge a 7 8 , 6 % undivided share in the right to iron ore in the 

Table 1 propert ies for convers ion but it lodged the whole right i.e a 100% right to iron ore in the 

Table 1 propert ies and that the Minister or her delegate also converted the whole right and not 

7 8 . 6 % and that the min ing right which Sishen then acquired upon conversion was not a fraction 

of a m i n i n g right, i.e. not a 7 8 , 6 % share o f a m i n i n g right but a full 100% min ing right. In its 

applicat ion A M S A effectively sought a declaratory order to this effect and to the effect that , in 

the light o f the grant to Sishen o f a full mining right to the iron ore in the Table 1 propert ies , the 
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Minis ter could not and cannot competent ly grant anybody including Sishen and ICT any min ing 

right to iron ore in the Table I propert ies . Sishen submi ts that upon convers ion o f the "old order 

min ing right" as to 7 8 . 6 % o f the share to the iron ore in the Table 1 propert ies it lodged for 

convers ion , it did not acquire anyth ing more than what it had held before the convers ion. Before 

convers ion Sishen held a 7 8 . 6 % undivided share in the right to iron ore in the Table 1 propert ies. 

T h e submiss ion by Sishen would dr ive one to the conclusion that, on its understanding, it n o w 

holds 7 8 . 6 % undivided share in the min ing right that was . in effect, issued by the Minister upon 

convers ion. However , Sishen may be put t ing the position as be ing that upon convers ion it 

acquired a min ing right as to 78 , 6 % undivided share o f the iron ore in the Table 1 propert ies . 

Counsel for A M S A submit ted that, after Sishen had lodged a full 1 0 0 % right to all the iron ore in 

the Tab le I propert ies for convers ion , the Minister or her delegate granted Sishen a full 1 0 0 % 

right to all iron ore in the Table I propert ies . Counsel for A M S A pointed out that, after the 

Minis ter had received S i shen ' s lodgment o f t he so-called old order mining right, she or her 

delegate ought to have taken steps to establish what A M S A ' s posit ion was because it was wel l -

known to the Depar tment that A M S A held a 2 1 , 4 % undivided share in the right to iron in those 

propert ies . He pointed out that, if the Depar tment had done that, A M S A would have become 

aware that Sishen was lodging a full 100% "'old order mining right" and the issue of possibly the 

old order min ing right being lodged jo int ly by both Sishen and A M S A or Sishen lodging it a lone 

with the approval or agreement o f A M S A on certain agreed terms and condi t ions would have 

been addressed . Counsel for A M S A implied that A M S A found itself in the position in which it 

had to br ing the applicat ion it has brought in this Cour t partly because of the Depar tmen t ' s 

failure to deal with S i shen ' s lodgment o f a full "old order mining right" properly and because the 

Depar tment failed to consult A M S A on the matter. 
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Counsel for A M S A submit ted that , if he was r ight that the Minister or her delegate granted 

Sishen a full 1 0 0 % min ing right to all the iron ore in the Tab le I propert ies, it would follow that, 

as a mat te r of law, there is no min ing right or 2 1 , 4 % undivided share in the right to iron ore in 

the Table 1 propert ies that is available to the Minister to grant to Sishen or ICT or anybody for 

that matter. In this regard Counsel for A M S A also submit ted that the M i n i s t e r s decision to grant 

Sishen a full 100% min ing r ight to all the iron ore on the Table I properties w a s an 

adminis t ra t ive act which, right or wrong , stood until set aside. In support of this proposit ion he 

referred to the decision o f the Sup reme Court of Appea l in Oudekraal Estates (Ply) Ltd v City of 

Cape Town and Others 2004 (6) S A 2 2 2 (SCA) . The decision to grant Sishen a full 100% min ing 

right has not been set aside and therefore it still s tands and will stand until set aside. In 

Oudekraal the S C A found that , in grant ing permiss ion for the es tabl ishment o f a townsh ip , 'The 

Admin i s t r a to r ' s penniss ion was unlawful and invalid at the outset ." However , the S C A held that 

this did not mean in that case that the Adminis t ra tor ' s decision could simply be ignored. T h e 

Cour t wen t on to say: 

"But the quest ion that arises is wha t consequences follow from the 

conclusion that the Adminis t ra tor acted unlawfully. Is the permission that 

was granted by the Adminis t ra tor simply to be disregarded as if it had 

never existed? In other words , was the Cape Metropoli tan Counci l enti t led 

to disregard the Admin is t ra to r ' s approval and ail its consequences merely 

because it believed that they were invalid provided that its belief w a s 

correct? In our v iew, it was not. Until the Adminis t ra tor ' s approval (and 

thus also the consequences o f the approval) is set aside by a cour t in 

proceedings for judic ia l review it exists in fact and it has legal 

consequences that cannot s imply be over looked ." (Oudekraal case at para 

26) . 

In the next two sentences the S C A said: 

" T h e proper functioning of a m o d e m State would be considerably 

compromised if all adminis t ra t ive acts could be given effect to or ignored 

depend ing upon the v iew the subject takes of the validity of the act in 
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quest ion. N o doubt it is for this reason that our law has always recognised 

that even an unlawful adminis t ra t ive act is capable o f producing legally 

valid consequences for so long as the unlawful act is not set as ide ." 

Counsel for A M S A submit ted that as a consequence o f the grant of a full 1 0 0 % min ing right by 

the Minis ter or her delegate to Sishen, Sishen has moved from a posit ion where , pr ior to the 

convers ion of the old order min ing right, it held a 7 8 , 6 % undivided share in the right to iron ore 

in the Table 1 propert ies to a posit ion where , after the grant to it of a min ing right by the Minister 

or her de lega te , it holds a full 1 0 0 % min ing right to all the iron which it has to itself and mines 

for its own benefit and no longer shares with A M S A as it used to do before the conversion. 

While this is w h a t Counsel for A M S A had to say in part in support of A M S A " s case, Counsel for 

Sishen, in oppos ing , s t range as it may sound, the proposit ion that, after convers ion, Sishen held a 

100% min ing right to the iron ore in the Table 1 propert ies, pointed out that A M S A had moved 

from a posi t ion whe re , prior to 30 April 2 0 0 9 , it had held a 2 1 . 4 % undivided share in the right to 

iron ore in the Table 1 propert ies to a posit ion where , after 30 April 2009 , it has nothing. He 

pointed out that life was usually no t as cruel as that and thought that A M S A ' s story that Sishen, 

which had previously held a 7 8 , 6 % undivided share, was now, according to A M S A , the sole 

owne r o f a 1 0 0 % mining right, was probably not true. It seems to me that Counsel for Sishen was 

say ing that , if one adopted A M S A ' s analysis , A M S A ' s exper ience was too sad to be true and 

S i shen ' s too good to be t rue. What makes this case even s tranger is that not only does Sishen not 

admi t that it now has a 1 0 0 % min ing right, it actually opposes an application that has been 

brought by A M S A for an order declar ing that it, i.e. Sishen now has a sole and exclusive 1 0 0 % 

min ing right to the iron ore in the Table I propert ies. What is also very s t range in Sishen 

d isput ing that it n o w holds a 1 0 0 % min ing right to iron ore in the Table 1 propert ies is that it 

s eems to have no problem with keep ing to itself all the benefits or proceeds of all the iron ore 

that it mines in the Table 1 propert ies . If Sishen does not bel ieve it now holds a 1 0 0 % right to the 



4 6 

iron ore in the Table I propert ies , I w o n d e r h o w it explains the fact that all the proceeds o f the 

iron ore that it mines now c o m e to it and it does not share them with anybody. 

N o n e of the Counsel who appeared on behalf of Sishen and all the respondents disputed the 

cor rec tness o f the proposit ion o f law advanced by Counsel for A M S A that the grant by the 

Minis ter or her delegate of the min ing right to Sishen upon conversion was an administrat ive act 

which , right or wrong , lawful or unlawful, produced legal consequences and s tands until set 

as ide. Of course , the reason none disputed its correctness is that the proposit ion is correct . What 

was disputed was that Sishen had lodged a 100% old order min ing right and not a 7 8 , 6 % share 

and that the Minister or her de lega te had granted Sishen, upon convers ion, a full 100% min ing 

right to the iron ore in the Tab le 1 propert ies. In my view Sishen did not lodge a 7 8 , 6 % 

undivided share to the right to iron ore for convers ion . In my view Sishen lodged a full 1 0 0 % old 

order min ing right. It did not in the document s that it prepared for lodgement make any reference 

to the convers ion o f a 7 8 . 6 % share of anything. If there was a reference to a 7 8 , 6 % it appeared in 

s o m e annexure that contained a reference to such percentage. Sishen simply prepared its 

documen t s in a m a n n e r which made it very clear that it was lodging a full old order mining right 

with no restriction. T h e Director-General has admitted in his answer ing affidavit that the 

d o c u m e n t s lodged by Sishen made no reference to any restriction. In fact there is cor respondence 

at tached to A M S A ' s replying affidavits which reflects that at some s tage Sishen was seeking an 

a m e n d m e n t of its c o n v e n e d min ing right so as to introduce the restriction relating to 7 8 , 6 % . This 

conduct on the part o f Sishen w a s inconsistent with the stance it adopted in its answer ing 

affidavit to A M S A ' s founding affidavit where it said that it was unnecessary for it to st ipulate 

any restriction in its lodgement documen t s . Strangely enough , in its applicat ion against ICT, 

Sishen m a d e the point that ICT did not in its application for a prospect ing right indicate any 

restriction to 2 1 , 4 % but sought a full 100% prospect ing right. This seems to reveal double 

s tandards on S i shen ' s part because , when A M S A says its failure to refer to a 7 8 , 6 % share in its 
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lodgement document s means that it was lodging a full 100% right as opposed to a 7 8 , 6 % share , it 

r e sponds by say ing that it was not necessary for it to specify 7 8 , 6 % but when ICT failed to 

specify 2 1 . 4 % as the share o f the right to the iron ore in respect o f which it was apply ing or had 

applied for a prospect ing right, Sishen takes the s tance that ICT should have mentioned that it 

was app ly ing for a prospect ing right in respect of a 2 1 . 4 % share. Based on what Sishen had done 

in its lodgement document s and the defence it put up against A M S A ' s cri t icism that there was no 

need to make a reference to a 78 , 6 % share to the right to iron ore , one would have expected that 

Sishen would have had no quarrel with I C T ' s failure to refer to the 2 1 , 4 % share in its 

applicat ion tor a prospect ing right on the basis that such a reference was not necessary. 

With regard to the submiss ion by Counsel for A M S A that the Minister or her delegate granted 

Sishen a full 1 0 0 % min ing right to all the iron ore in the Table 1 propert ies, one only has to read 

the Conver ted Min ing Right (document ) , particularly c lause 2 thereof. C lause 2 reads as fol lows: 

"Wi thou t detract ing from the provisions o f item 7 o f the schedule to the 

Act , sect ions 5 and 25 of the Act , the Minister converts the holder ' s old 

order right and grants to the Holder the sole and exclusive right to mine 

and recover the minerals in, on and under the min ing area tor the Ho lde r ' s 

own benefit and account , and to deal with, remove and sell o r o therwise 

dispose of the minerals , subject to the terms and condi t ions of this min ing 

right, the provis ions of the Act and any other relevant law in force for the 

duration o f this r ight ." 

This leaves no doubt that the Minister or her delegate granted Sishen a full 100% mining 

right to , a m o n g others , the iron ore in the Table 1 propert ies and did not grant it a 78 , 6 % 

share in such right. It was in 2008 when the Minister granted Sishen this 100% mining 

right. 
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[98] T h e q u e s t i o n w h i c h a r i ses is: w h a t a re t h e legal c o n s e q u e n c e s o f t he fact tha t u p o n the 

c o n v e r s i o n o f t he old o r d e r r ight lodged by S i s h e n . the M i n i s t e r g ran ted S i shen a so le a n d 

e x c l u s i v e full 1 0 0 % m i n i n g r ight to t he iron in t he T a b l e 1 p r o p e r t i e s ? It s e e m s to m e tha t , s i nce 

t he M i n i s t e r g ran ted S i shen t he so le a n d e x c l u s i v e full m i n i n g r ight t o the iron o re in 2 0 0 8 . 

w h i c h w a s be fo re the e x p i r y o f t h e p re sc r ibed five y e a r pe r iod for t he l o d g i n g o f o ld o r d e r 

m i n i n g r i gh t s . A M S A c o u l d no t . t he re fo re , c o m p e t e n t l y l o d g e its o ld o r d e r m i n i n g r igh t a t any 

s t a g e after t h e g r a n t to S i shen o f t h e c o n v e r t e d m i n i n g r ight but be fo re t he exp i ry o f t h e five y e a r 

pe r iod o n 3 0 t h Apri l 2 0 0 9 . If A M S A p u r p o r t e d to lodge its o l d o r d e r m i n i n g r ight , t h e M i n i s t e r 

w o u l d not in l aw h a v e been ab le o r c o m p e t e n t to c o n v e r t it in to a m i n i n g r ight as c o n t e m p l a t e d in 

i t em 7 ( 3 ) o f t he S c h e d u l e . T h e M i n i s t e r c o u l d n o t c o m p e t e n t l y d o so b e c a u s e the re w o u l d h a v e 

been n o m i n i n g r igh t ava i l ab l e to h e r into w h i c h to c o n v e r t A M S A ' s old o r d e r m i n i n g r ight s ince 

s h e h a d a l r eady g r a n t e d t he full 1 0 0 % m i n i n g r igh t to S i s h e n . She cou ld not g ive w h a t s h e d id 

n o t h a v e . 

[99] If A M S A h a d a t t e m p t e d to l o d g e an old o r d e r m i n i n g r ight after t he M i n i s t e r o r her d e l e g a t e had 

g r a n t e d S i shen t he so le a n d e x c l u s i v e m i n i n g r ight t o iron o re in the T a b l e 1 p r o p e r t i e s , the 

M i n i s t e r o r he r d e l e g a t e w o u l d not h a v e been ab le to legal ly c o n v e r t s u c h r ight if t he resul t w a s 

not g o i n g to be tha t A M S A w o u l d u p o n s u c h c o n v e r s i o n a c q u i r e a m i n i n g r ight . T h i s w o u l d h a v e 

o c c u r r e d e v e n be fo re t he exp i ry o f t he five y e a r pe r iod if A M S A had a t t e m p t e d to l o d g e an o ld 

o r d e r m i n i n g r ight after t he g ran t to S i shen o f a full m i n i n g r ight . If A M S A w a n t e d to h a v e t he 

g r a n t se t a s i d e on the bas is t h a t t he M i n i s t e r s c o n d u c t w a s un lawfu l , it p r o b a b l y w o u l d h a v e 

s u c c e e d e d . H o w e v e r , it n e e d n o t c h a l l e n g e it and can e lec t no t to c h a l l e n g e it. 

[ 1 0 0 ] A n o t h e r c o n s e q u e n c e o f t h e fact tha t the Min i s t e r o r he r d e l e g a t e g ran ted S i shen a so le and 

e x c l u s i v e m i n i n g r ight to iron o r e in the T a b l e 1 p rope r t i e s is that , a s long as that dec i s ion s t a n d s 

a n d has n o t been se t a s i d e , n o - o n e e l se can be g ran ted a m i n i n g r ight to iron o re in the T a b l e 1 

p r o p e r t i e s . T h a t i nc lude s ICT . S i shen can a l so n o t be g ran ted it b e c a u s e , con t r a ry to its belief, it 
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already holds not only the full m in ing right to the iron ore but one that the Minister or her 

delegate has granted on the basis that it is S i shen ' s and Sishen"s alone and for S i shen ' s sole and 

exc lus ive benefit. 

[ 101 ] Apart from the fact that the Minis te r ' s grant to Sishen of the mining right was on the basis that 

the min ing right was solely and exclusively S i shen ' s . there is also the hurdle created by sect ions 

16(2)(b). I 9 ( l ) ( b ) and (c) and section 22(2) o f the M P R D A to anyone being granted another 

mining right to the iron ore in the "Fable 1 properties. Section 16 deals with an application for a 

prospect ing right. Section 16(2) prescr ibes two condi t ions that must be met before the Regional 

M a n a g e r may "accep t an applicat ion for a prospect ing r igh t . . . " Section 162(b) reads: 

" (2) T h e Regional Manager must accept an application for a prospect ing 

right if-

(a) the requ i rements contemplated in subsection (1) are met; and 

(b) no other person holds a prospect ing right, mining right, mining 

permit or retention permit for the same mineral and land (my 

under l in ing)" . 

S ince Sishen already holds a mining right for iron ore in the Table 1 propert ies , the 

Regional Manager would be precluded by section 16(2)(b) from accept ing an application 

for a prospect ing right for iron ore in the Table 1 propert ies. That hurdle would b e 

insurmountab le . ICT seems to have got away with that in this case because it was granted 

a prospect ing right to iron ore in effectively the Table 1 propert ies . In the light o f the 

conclus ion that I have reached in this matter , the Regional Manager had no power to 

accept ICT"s applicat ion for a prospect ing right. It also stands to reason that, if t he 

conclus ion I have reached is correct , as I think it is, then the Depar tment should not have 

granted ICT a prospect ing right since the Depar tment had already granted Sishen a sole 

and exclus ive mining right to iron ore in the Table 1 propert ies. Section 19( l ) (b ) o f the 
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M P R D A confe rs upon the h o l d e r o f a p r o s p e c t i n g r ight , sub jec t to subsec t ion (2), " t h e 

e x c l u s i v e r ight to app ly for and be g ran ted a m i n i n g right in respec t o f t he mine ra l a n d 

p r o s p e c t i n g a r e a in q u e s t i o n . " Sec t ion 19(1 ) (c) con fe r s upon the h o l d e r o f a p r o s p e c t i n g 

r igh t , subjec t to the p e r m i s s i o n referred to in sec t ion 20. " the e x c l u s i v e r ight to r e m o v e 

and d i s p o s e o f any minera l to which such right re la tes and w h i c h is found d u r i n g the 

c o u r s e o f p r o s p e c t i n g . " 

[ 1 0 2 ] ICT is in the pos i t ion o f a h o l d e r o f a p r o s p e c t i n g r ight as p rov ided for in sec t ion 19(1) and is 

s u p p o s e d to h a v e the e x c l u s i v e rights p r o v i d e d for in sec t ion 1 9 ( l ) ( b ) and (c) and ye t its " r i g h t " 

to app ly for a m i n i n g r ight to iron o re in t he T a b l e 1 p rope r t i e s c a n n o t be enforced as long as t he 

M i n i s t e r ' s dec i s ion to gran t S i shen the sole and e x c l u s i v e m i n i n g right to iron o re in t he T a b l e 1 

p rope r t i e s s t a n d s . Sec t ion 22(2)(b) o f t he M P R D A will a l s o p r e c l u d e the g r a n t i n g o f a m i n i n g 

r ight to ICT shou ld it wish to acqu i r e a m i n i n g right to iron ore in t he T a b l e 1 p rope r t i e s w h i c h I 

h a v e no d o u b t it w i s h e s to a c q u i r e . Sec t ion 22(2)(b) p r o v i d e s : 

"(2) T h e R e g i o n a l M a n a g e r mus t accep t an app l i ca t ion for a m i n i n g right 

i f -

(a) ... 

(b ) N o o t h e r pe r son ho ld s a p r o s p e c t i n g r ight , m i n i n g r ight , m i n i n g 

p e n n i t o r re ten t ion p e r m i t for t h e s a m e minera l and l and . " 

S i n c e S i shen a l r eady ho ld s a m i n i n g right to t he iron o re in the T a b l e 1 p rope r t i e s , no o the r 

par ty can be g ran t ed a m i n i n g right for t he s a m e mine ra l in the T a b l e 1 p rope r t i e s . T h i s is t he 

p r inc ip l e which C o u n s e l for A M S A s u b m i t t e d is par t o f t he M P R D A w h i c h can c o n v e n i e n t l y 

be said to be ref lected in the p h r a s e " o n e r ight , o n e mine ra l , o n e l and . " It can be cal led t he " o n e 

r igh t , o n e mine ra l , o n e l and" p r inc ip le . T o grant a n o t h e r party a m i n i n g r ight w h e n S ishen has 

a l r eady such a right in respec t o f t h e s a m e minera l and land w o u l d v io la te this very i m p o r t a n t 

p r inc ip l e o f t he M P R D A . P a r l i a m e n t has m a d e its intent ion c lea r in the M P R D A in this regard 

a n d effect m u s t be g iven to its in tent ion . 
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[103] It fol lows from the above that A M S A ' s application must succeed and that the Minis te r or her 

de lega te has no power to grant to any entity or person any min ing right to iron ore in the Table 1 

propert ies as long as her grant of the mining right to Sishen s tands. I accept that the result of 

these proceedings is an unusual one in the sense that a party which believes it does not have a 

full 100% mining right is found to have such a right and that finding is made pursuant not to that 

par ty ' s appl icat ion but pursuant to an application brought by that par ty ' s opponent in the dispute . 

In other words an order favourable to one party is made pursuant to that par ty ' s opponent mak ing 

an application for such an order. In my view, this is the result of the failure by Sishen and A M S A 

to speak to each o ther about the lodging of the old order mining right, the failure by the 

Depar tment to consult A M S A before it decided to grant Sishen a sole and exclusive min ing right 

and the actual grant by the Depar tment to Sishen o f a mining right for iron ore in the Table 1 

propert ies . This mat ter could have been handled better by all parties involved. 

[ 104 ] From the above it will be clear that A M S A has been successful and must be granted the main 

orders that it seeks if not all the orders it seeks. Sishen has also been successful even though not 

on the basis o f m o s t o f the g rounds upon which it had brought its applicat ion. In this regard I d o 

point out that it did contend that the M P R D A precluded the grant ing of a prospect ing right for 

and min ing right to iron ore in c i rcumstances where someone else already held a mining right. 

Tha t w a s also one of A M S A ' s content ions . I have not granted those orders which Sishen sought 

which are incompat ible with the f inding I have made that Sishen already holds a 1 0 0 % mining 

right to all the iron ore in the Tab le 1 propert ies. I have also not granted orders that fall away 

once it is accepted that I C T s applicat ion for a prospect ing right was incompetent in law and the 

Minis ter had no power to grant ICT either a prospect ing right for or a min ing right to the iron 

ore in the Tab le 1 propert ies . I record that Counsel for the respondents associated themselves to 

a very large extent with the submiss ions advanced by Counsel for Sishen in regard to their 
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opposi t ion of A M S A ' s applicat ion. It is for this reason that I did not refer much to their a rgument 

in this j u d g m e n t . 

[ 105 ] In so far as it may be said that any of the two appl icants ' applicat ions was brought prematurely 

became the appl icant concerned did not exhaust internal remedies as required by sec 7(2) (a) of 

the Promot ion o f Adminis t ra t ive Justice Act, 2000 (Act 3 o f 2000) 1 am of the v iew that 

except ional c i rcumstances exist which justify that such appl icant be exempted from such 

requi rement . Indeed, in my view it is in the interest of jus t ice that such exempt ion be granted. 

This mat ter is very complex . The mat ter has generated much interest nationally and it is in the 

public interest that it be determined as soon as possible . 

[ 106 ] In so far as various parties failed to comply with certain rules of this court or orders or 

direct ives for the del ivery and service o f affidavits and have applied for condonat ion , I a m of 

the opinion that condonat ion should be granted. T h e issues in this mat ter are very impor tant and 

T do not think that any party should be denied the opportuni ty o f be ing fully heard. I 

accordingly propose to grant condonat ion to all the parties which needed condonat ion. With 

regard to S i shen ' s application to strike out certain port ions of certain affidavits del ivered by 

some o f the respondents , a separate j udgmen t will deal with that applicat ion. 

[ 107 ] In conclusion I wou ld like to t ake this opportunity to record my indebtedness to all the legal 

t e ams which represented var ious part ies in this matter for the thorough manner in which they 

discharged their dut ies to their cl ients and to this court . T h e legal t eams were led very ably by 

Senior Counse l of eno rmous exper ience on all sides. Almos t all the legal teams included two or 

more Senior Counsel and a n u m b e r o f j un io r counsels . A M S A ' s legal team was led by M r M D 

Kuper S C S i s h e n ' s legal team by M r C D A Loxton SC, the state respondents ' legal team by Mr 

WJ Vermeulen SC and ICT ' s t eam by M r C E Puchrin SC. All legal t e ams worked very hard 
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and Counsel w h o addressed the Cour t dur ing a rgument did so in a very able manner . Because 

o f the v iew [ have taken o f t he mat ter I have not referred to all their submiss ions in this 

j u d g m e n t . By this omiss ion I mean no disrespect to them. However , I d o want to assure all the 

parties that, before I c a m e to focus on the issues dealt with in this j udgmen t . I spent much t ime 

go ing through their heads o f a rgumen t , their written argument , my notes , some of the 

authori t ies I was referred to and the transcript of a rgument which was provided to me . In other 

words , before reaching the conclus ion that I have reached in this matter. 1 considered much 

more than this j u d g m e n t may reveal . 

[ 108 ] With regard to costs 1 shall not at this s tage make any order as to costs as no argument on costs 

was addressed to me dur ing the hear ing. It was agreed among all the parties that I should rather 

g ive them an oppor tuni ty o f de l iver ing written a rguments on costs once my judgmen t on the 

meri ts has been handed down . I shal l , therefore, invite the part ies to furnish written submiss ions 

on costs whereafter I will make a decis ion. 

[ 109 ] In the result I make the following order: 

1. With regard to the appl icat ion for a rev iew brought by the second appl icant i.e. 

ArcelorMit ta l South Africa Limi ted: 

1.1 It is hereby declared that the first applicant, Sishen Iron Ore C o m p a n y 

(Proprietary) Limited ("SIOC'V "Sishen") became , with effect from 5 May 2008 , 

al ternatively 18 June 2 0 0 8 , the exclusive holder of a converted min ing right ( "S IOC ' s 

conver ted min ing r ight") in t e rms o f item 7(3) of Schedule II to the Mineral and 

Petroleum Resources Deve lopmen t Act, 2002 C ' M P R D A " ) for iron ore and quartzi te in 

respect of the Properties (" the Propert ies") compr i s ing the Sishen Mine ("the Sishen 

Mine" ) as descr ibed in Annexure " A " hereto; and 
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1.2 in consequence o f the order in 1.1 above, it is hereby declared that any decision 

taken to accept or to grant any applicat ion, lodged after the date referred to in 1.1 by any 

person ( including SIOC and Imperial C rown Trad ing 289 (Proprietary) Limi ted 

( " ICT") . for a p rospec t ing right, mining right or min ing permit in respect of a so-called 

2 1 , 4 % share (or any o ther share or shares) for iron ore and quartzi te in respect of any or 

all of the Propert ies , as well as any execut ion and registration of any such right pursuant 

to such grant, is void ab initio. 

1.3 in so far as it may be necessary, the second applicant is hereby exempted in te rms 

o f section 7(2) (c) of the Promotion o f Administrat ive Justice Act, 2000 (Act N o 3 of 

2000 ) from the requi rements of section 7(2) (a) and (b) o f that Act from first exhaus t ing 

its internal remedies before it sought to have clause 8 of the terms and condi t ions o f 

S i shen ' s conver ted min ing right reviewed and set as ide. 

1.4 the decision o f the First Respondent i.e. the Minister to include c lause 8 of 

S i shen ' s conver ted min ing right a m o n g the t e n n s and condit ions o f such mining right is 

hereby reviewed and set as ide and such clause is hereby declared to be pro non-scr ipto. 

With regard to the applicat ion for review brought by the first applicant: 

2.1 the decision of the First Respondent or her delegate in terms o f section 17 of the 

M P R D A to grant a prospect ing right to Fifth Respondent relating to iron ore as to a 

2 1 , 4 % share ("the prospec t ing right grant decis ion") in respect of the prospect ing 

area which is compr ised of the propert ies set out in Annexure " A " ("the ICT grant 

propert ies") , all s i tuate in the Adminis t ra t ive District o f Kuruman, Nor thern C a p e 

Province is hereby rev iewed and set as ide. 

2.2 the whole of the notarially executed prospect ing right in favour of Fifth 

Respondent and any registration thereof in the Mineral and Petroleum Tit les 

Registrat ion Office pursuant to the prospect ing right grant decision is hereby set 



as ide and the S e c o n d and /o r S ix th R e s p o n d e n t is d i rec ted to cancel any regis t ra t ion 

o f such right. 

2 .3 the First A p p l i c a n t is he reby e x e m p t e d in t e r m s o f sec t ion 7 (2 ) (c) o f 

the P r o m o t i o n o f A dm i n i s t r a t i ve Jus t ice Act . 3 o f 2 0 0 0 ( " P A J A " ) from the 

ob l iga t ion to exhaus t such internal r e m e d i e s as m a y h a v e be p rov ided to the 

A p p l i c a n t by sec t ion % o f the M P R D A in connec t ion with the a b o v e m e n t i o n e d 

d e c i s i o n s . 

3 . As to the app l i ca t i ons wh ich had been b rough t by the app l i can t s for in terdic ts p e n d i n g the 

d e t e r m i n a t i o n o f t h e t w o r ev i ew app l i ca t i ons : 

3.1 T h e par t ies a re d i rec ted to de l ive r and se rve b r ie f wr i t ten s u b m i s s i o n s on o r before 

the 2 4 t h J a n u a r y 2 0 1 2 wha t o rde r can appropr ia te ly be m a d e with regard to t h e m in 

the light o f the o r d e r s m a d e in the r ev i ew app l i ca t ions . 

3.2 O n c e the app l ican t s in the interdict app l ican t s h a v e c o m p l i e d with 3.1 a b o v e , the 

r e s p o n d e n t s mus t de l ive r a n d se rve the i r b r ie f wr i t ten s u b m i s s i o n s on the s a m e 

issue referred to in 3.1 a b o v e on or before 1 February 2 0 1 2 . 

3.3 Shou ld the app l i can t s wish to rep ly to the r e s p o n d e n t s b r ie f wr i t ten s u b m i s s i o n s , 

t hey m u s t de l ive r a n d se rve their rep l ies on o r before 7 February 2 0 1 2 . 

As to app l i ca t i ons for c o n d o n a t i o n m a d e by va r ious par t ies for fai lure to c o m p l y wi th t h e 

Ru le s o f th i s C o u r t o r d i rec t ions issued by th i s C o u r t o r by the D e p u t y J u d g e Pres ident in 

c o n n e c t i o n wi th the dead l ine s for the de l ive ry and se rv i ce o f aff idavi ts , c o n d o n a t i o n is he reby 

g ran ted to such par t i es . In the i r wr i t t en s u b m i s s i o n s on cos t s , t he par t ies must a lso deal w i th 

the issue o f cos t s re la t ing to c o n d o n a t i o n app l ica t ions that w e r e de l ive red and se rved in this 

mat te r . 

5 . As to the issue o f cos t s in both the r ev i ew and interdict app l ica t ions b r o u g h t by t h e 

app l i can t s : 



5.1 T h e First appl icant must deliver and serve its written submiss ions on or before 

24 January 2012. 

5.2 T h e second appl icant must del iver and serve its written submiss ions on or 

before 1 February 2012 and in do ing so must deal with the content o f the First 

appl icants submiss ions on costs . 

5.3 T h e respondents must del iver and serve their written submiss ions on costs on 

or before the 7 t h February 2 0 1 2 . 

5.4 Should the first appl icant wish to reply, it must del iver and serve its writ ten 

reply on or before the 14 February 2012 . 

D A T E O F O R D E R : 15 D E C E M B E R 2011 

D A T E O F F U L L J U D G M E N T : 2 0 D E C E M B E R 2011 

F O R T H E F I R S T A P P L I C A N T : A D V C. L O X T O N S C 

A D V M . A N T R O B U S S C 

A D V K. H O F M E Y E R S C 

F O R T H E S E C O N D A P P L I C A N T : A D V M . D . K U P E R S C 

A D V A. S U B E L S C 

A D V S. S Y M O N S C 

A D V J. G I L D E N H U Y S 

F O R T H E I s t . 2 n d , 3 r d . 4™, A N D 6 t h R E S P O N D E N T S : A D V W . V E R M E U L E N S C 

A D V T . K H A T R I 

F O R T H E 5™ R E S P O N D E N T : A D V C . E . P U C K R I N S C 

A D V C .N . V A N H E E R D E N 

A D V E. W E S S E L S 


