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[1 ] T h is  is an  a pp e a l a ga in s t a d ec is io n  o f a s ing le  ju d g e  o f th is  d iv is io n  

(P H A T U D I J ) w h o  found  tha t:



1.1 The applicant has a claim against the estate o f the late W illem 

Karel van der Merwe (“the deceased” ) fo r the accrual as 

envisaged in clause 6 o f an ante-nuptia l contract entered into 

between the applicant and the deceased;

1.2 That the app licant’s accrual claim arose as o f right and no 

separate claim has to be lodged w ith the respondent in order for 

the accrual principle to apply;

1.3 That clause 6 o f the ante-nuptia l contract entered into between 

the app licant and the deceased shall be interpreted by the 

respondent to include the fo llow ing in the accrual due to the 

applicant:

All movables, all im m ovable properties, all insurance policies, all 

household furn iture and goods and the jo in t banking accounts, if 

any, acquired subsequent to the ir marriage;

1.4 The accrual, as aforesaid, be determ ined and included in the 

final liquidation and distribution account in the estate o f the 

deceased.

The present appellant, who is the executrix in the estate of the late

W illem  Karel van der Merwe, was the respondent/defendant in the



court a quo. The respondent in this appeal is the w idow  of the late 

W illem  Karel van der M erwe and was the app licant/p la in tiff in the court 

a quo.

For purposes o f this appeal the parties w ill be referred to as the 

appellant and respondent respectively.

[3] The main issues in this appeal are the findings set out in 

paragraph 1.2 and 1.3 above. In practical term s the said 

findings had the fo llow ing effects fo r the parties:

3.1 The executor had to include a claim fo r the respondent’s 

accrual in his liquidation and distribution account and 

there was no need for her to lodge such a claim.

3.2 C lause 6 o f the ante nuptial contract between the parties 

had to be interpreted to take into account fo r the 

respondent’s claim the increase in the deceased’s estate 

arising from the fa llow ing assets: all movables, all 

im m ovable properties, all insurance policies, all 

household furn iture and goods and the jo in t banking 

accounts, if any, acquired subsequent to the marriage.
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The dispute in the m atter arose from  the w inding-up o f the deceased 

estate o f the respondent’s spouse, the late M r Van der Merwe (“the 

deceased” ). The parties made the ir m arriage subject to the accrual 

system in term s of an ante-nuptia l contract executed on 

30 O ctober 1986. The deceased passed away on 21 January 2004 

and the appellant as the appointed executrix dealt at all m aterial tim es 

w ith the adm in istration of the deceased estate.

The adm in istration o f the estate was uneventful. Notice fo r the 

lodgem ent o f cla im s was given on 5 March 2004 as provided for in 

term s of section 29 of the Adm inistration o f Estates Act 66 o f 1965.

No claim was lodged on behalf o f the respondent although she was 

inform ed of the aforem entioned advertisem ent. The first liquidation 

and distribution account was prepared and sam e was advertised on 

10 Septem ber 2004. The first liquidation and distribution account did 

not include an accrual claim. The respondent had know ledge thereof 

and was specifica lly made aware o f her right to lodge an objection.

No objections were received and distribution to the heirs was effected 

after the expiry o f the objection period as a result w hereof substantia l 

am ounts were paid out to the heirs and legatees, which included the 

respondent.



During early 2005 and belatedly so, the respondent raised a potential 

accrual claim against the estate in term s of the provisions o f the 

M atrim onial Property Act 88 o f 1984.

M aterial disputes arose between the executor and the respondent as 

to the nature and extent o f the accrual claim and it thus became 

necessary to have the disputes resolved by the court a quo.

It is significant to m ention that an attorney, Mr Coetzee, had all along 

been engaged by the respondent during the whole process o f the 

adm in istration o f the deceased estate.

8.1 The case started as an opposed motion which was referred to 

trial on the fo llow ing issues in term s of an order by 

SHONGW E DJP:

“6. The issues to be decided at the trial are lim ited to:

6.1 W hether there was jus t reason fo r the 

Respondent not to have dealt w ith the 

accrual claim of the Applicant in the first 

liquidation and distribution account in the
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estate o f the late W illem  Karel Van der 

Merwe;

6.2 W hether it was necessary fo r the Applicant 

to have lodged and to prove her accrual in 

the aforesaid deceased estate;

6.3 The quantum of the App licant’s accrual 

c la im .”

8.2 A t the com m encem ent o f the trial the parties asked the court a 

quo to decide w hether three categories o f assets were subject 

to the accrual. The specific assets were:

8.2.1 Three agricultural holdings (Holdings 31, 32 and 

33 W heatlands, Randfontein, valued at 

R435 000.00, R90 000.00 and R120 000.00 

respectively);

8.2.2 Two investm ents in unit trusts (a Sanlam unit trust 

and an Old Mutual unit trust, valued at R12 527.41 

and R62 415.68 respectively); and
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8.2.3 Various insurance policies tota lling R5 872 681.00.

[9] In order to resolve the first issue in this appeal, w hether the 

respondent’s accrual claim arose as o f right and required no separate 

cla im s to be lodged with the executrix, one has to determ ine w hether 

an accrual interest is a claim against the estate or w hether it is an 

asset or an inheritance in the estate.

[10] The above question can be answered in the light o f the description of 

the “accrual system ” app licable to the m atrim onial regime. The accrual 

system has been described as “a deferred com m unity o f property” or 

“a deferred sharing of the profits o f spouses m arried out of 

com m unity” .

See: Sinclair: Law of Marriage page 142

[11] On dissolution o f marriage, w hether by death or divorce, the net 

increases in the spouses’ respective estates are notionally added up 

and then divided equally. The accrual is thus the difference between 

the net o f the estate at com m encem ent, properly escalated, and the 

net value at dissolution. A t d issolution o f m arriage a calculation is 

made by allow ing to the spouse, whose estate had no or a sm aller 

accrual, a claim against the other spouse or h is/her estate fo r an 

am ount equal to half o f the difference between the accrual o f the



respective estates o f the spouses. In short, the accrual o f each 

separate estate is first established, the accruals are added together 

and then divided by two. Each spouse is entitled to half o f the total 

established in this fashion. The spouse who holds more than a half 

share o f the accrual assets is obliged to pay half o f the difference to 

the other. See: Radebe and Another v Sosibo NO and Others 2011

5 SA 51 at 54C-E.

[12] Accordingly, in the present case the first step to be taken was the 

determ ination o f the accrual o f the separate estates o f both the 

deceased and the respondent and then to calculate what claim, if any, 

e ither spouse or the ir executor had against the estate o f the other.

Section 3(1) o f the M atrim onial Property Act 88 o f 1984 provides:

“At the dissolution of a marriage subject to the accrual system, 

by divorce or by death of one or both spouses, the spouse 

whose estate shows no accrual or a smaller accrual than the 

estate of the other spouse, or his estate if he is deceased, 

acquires a claim against the other spouse or his estate for an 

amount equal to half of the difference between the accrual of 

the respective estates of the spouses
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The word “c la im ” means “a dem and fo r som ething as due; a statem ent 

o f one’s right to som eth ing” as defined in the Oxford Shorter 

D ictionary, 5th ed. 2002, and accepted in Van Immerzeel & Another v 

Santam Ltd  2006 (3) SA 349 (SCA) on p 354 par [12]:

“[12] The natural meaning of ‘claim’ is ‘a demand for 

something as due; an assertion of a right to something’ 

(The Shorter Oxford Dictionary). This definition was also 

accepted in respect of a ‘claims policy’, by Stocker LJ in 

Thorman v New Hampshire Insurance Co. (U.K.) Ltd and 

Home Insurance Co. [1988] 1 Lloyd’s Rep. 7 (CA) at 15. 

In the same case Donaldson LJ at 11 agreed ‘that a 

claim within the meaning of the policy was the assertion 

by a third party against the insured of a right to some 

relief because of the breach by the insured of the duty 

referred to in section 1 of the policy, i.e. professional 

neg ligence (per S tre icher JA)

See fu rther Albert v Pearse, N.O. & Another 1973 (3) SA 633 (N) at 

637H to 638A.

The A frikaans text o f the M atrim onial Property A ct has been signed. 

The A frikaans text uses the word “vordering” where the English term is 

“c la im ” . “Vordering” means exactly the sam e as “cla im ” : Kommissaris
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van Binnelandse Inkomste v Boedel Du Toit 1985 (4) SA 594 (NC) 

at 598D-E.

[13] Section 4(2) o f the M atrim onial Property Act provides that the accrual 

is to be determ ined before effect is given to any testam entary 

d isposition or donatio mortis causa.

It is therefore clear that the quantum of the accrual has to be 

determ ined and a claim fo r it be lodged against the estate. Hence in 

the liquidation and distribution account an accrual claim will appear as 

an ordinary claim against the estate and not as a part thereof which is 

to be excised before any claim or inheritance is considered.

[14]
14.1 It stands to reason that the duty m ust o f necessity lie on the 

surviving spouse to inform the executor o f the existence o f such 

a claim and to quantify it. This was not done by the respondent 

until a fter the first liquidation and distribution account had 

becom e finalised. It is not incum bent upon the executor (the 

appellant in this case) to consider any claim which has not been 

duly lodged and which he could not possibly quantify.

14.2 The respondent seem s to have regarded her position as sim ilar 

to that o f a w idow  who was m arried in com m unity o f property. 

An executor dealing w ith an estate where the m arriage was in

10



com m unity o f property knows that after taking care o f the debts 

o f the jo in t estate, one half o f w hat rem ains belongs to the 

w idow  and is awarded to her before even beginning to consider 

inheritances. There is no need fo r her to prove a claim against 

the estate and he knows that the heirs have no claim on what 

belongs to her.

[15] I turn to the second issue raised in this appeal. This involves the 

identification o f the assets that should be considered to determ ine the 

accrual claim. It h inges upon a proper interpretation o f the provisions 

o f clause 6 o f the ante-nuptia l contract which provides as follows:

“6. The accrual system referred to in chapter 1 of the 

Matrimonial Property Act No 88of 1984 (herein referred 

to as the Act) (but excluding any amendments thereof) 

shall apply to the following assets of the said Willem 

Karel van der Merwe and Caroline Bartum:

(a) any movable or immovable property acquired by 

one or both of the intended consorts subsequent 

to their marriage which is ordinarily used by both 

of them while they are residing together for shelter 

or transportation, or for household, educational, 

recreational, social or aesthetic purposes.
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Save as aforesaid the said accrual system is expressly 

excluded in respect of the intended marriage."

[16] The general provision in respect o f the acquisition o f any m ovable or 

im m ovable property by e ither or both spouses subsequent to the ir 

m arriage is qualified in clear and specific term s in clause 6. The first 

qualification is that the accrual relates to acquired property which was 

ordinarily used or enjoyed by both o f them while they reside together. 

The fu rther qualification is that the property acquired m ust have been 

used and enjoyed by both fo r the specific purpose o f shelter or 

transportation or household or educational or recreational or social or 

aesthetic purposes.

The accrual regim e applies only to those assets that m eet both 

qualifications.

[17] The respondent has claim ed that the assets listed in paragraph 8.2 

above should be taken into account when calculating the accrual. The 

court a quo granted an order in her favour in this regard. W ith the 

provisions of clause 6 o f the ante-nuptia l contract in m ind we now have 

to decide w hether the court order a quo was correct.

[18] The three agricultural holdings, nam ely Polt 31, W heatlands, 

Randfontein, Plot 32 and 33 W heatlands, Randfontein were acquired
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by the deceased. There were offices and workshops fo r the 

deceased’s transport business on the properties. Neither o f those 

activities carried on the holdings or uses fall w ith in the term s of clause

6 of the ante-nuptia l contract. The properties are therefore not taken 

into account when calculating the accrual.

[19] The insurance policies and unit trusts c learly do not fall into any 

category listed in clause 6 o f the ante-nuptia l contract and cannot be 

part o f the accrual o f the deceased’s estate.

[20] The respondent is entitled to half o f the funds in the jo in t banking 

account, if any. The rem ainder cannot form part o f any accrual.

[21] The loose assets in the form of farm ing equipm ents do not fall into any 

category listed in clause 6 o f the ante-nuptia l contract and cannot form 

part o f any accrual.

[22] The appellant has conceded and/or accepted that m ovables in the 

form  of m otor vehicles, furn iture and household goods are subject to 

the accrual, regime.

[23] I com e to the conclusion that the judgm ent and/or order o f the court a 

quo cannot stand. The appeal is accordingly upheld w ith costs,
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including the costs occasioned by the em ploym ent o f two counsel and 

the fo llow ing is substituted fo r the order o f the court a qou:
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1. It is declared that there was jus t reason fo r the defendant not to 

have dealt w ith the accrual claim of the p la in tiff in the first 

liquidation and distribution account in the estate o f the 

deceased;

2. It is declared that it was required o f the p la in tiff to have lodged 

and proved an accrual claim in the estate o f the deceased and 

that the normal principles relating to the late cla im s should be 

applied in respect o f the p la in tiffs  accrual claim as envisaged in 

clause 6 o f the ante-nuptia l contract entered into between the 

pla in tiff and the deceased;

3. C lause 6 o f the ante-nuptia l contract entered into between the 

pla in tiff and the deceased shall be interpreted as not including 

the fo llow ing in the calculation o f the share o f the deceased’s 

accrual that is due to the applicant:

3.1 Plots 31, 32 and 33, W heatlands, Randfontein;

3.2 The two investm ents in unit trusts reflected as items 8 

and 9 in the first liquidation and distribution account; and
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3 .3  T he  insu rance  polic ies lis ted as item s 44  to 58 and  64 o f 

the  f irs t liqu ida tion  and d is tribu tion  account,

4. It is d ec la red  tha t the  p la in tiff is entitled  to  h a lf o f the  funds in the 

jo in t bank ing  account, i f  any.

5. S u b je c t to  th e  above, the p la in tiff accrua l c la im  be quan tified  

and inc luded  in the  final liqu ida tion  and d is tribu tion  accou n t in 

the e s ta te  o f the deceased.

6. Th e  a pp lican t/p la in tiff to pay the costs  on  p a rty  and party  sca le .
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JU D G E  OF TH E NC________________ _____

I agree

E B E R TE LS M A N N  
JU D G E  OF TH E  N O R TH  G A U T E N G  HIGH C O U R T

agree

— ------"T iG  P R E L lE R
JU D G E  O F TH E  N O R TH  G A U T E N G  HIGH C O U R T
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