IN THE HIGH COURT OF SOUTH AFRICA
EASTERN CAPE DIVISION ) MTHATHA

CASE NO. 2701/11

In the matter between:

FEZA MBODLA Plaintiff

And

MEC FOR HEALTH, EASTERN CAPE Defendant
JUDGMENT

GRIFFITHS, J.:

[1] By way of a summons issued on 1 November 2@4,plaintiff
sued the defendant for damages arising from breaichcontract,
alternatively delictual damages arising from tHegdd negligent conduct
of servants of the defendant. To this the defentbaatraised two special
pleas, the first being non-compliance with sectBnf Act 40 of 2002

("the Act") and the second being one of prescnptio



[2] The first of these two pleas provoked the pnésaterlocutory
application which initially sought an order to theffect that the
applicant's non-compliance with section 3(2)(ajhef Act be condoned,
together with ancillary relief. However, when thatter came before me
as an opposed application, Mr. Dugmore, who appefarethe plaintiff,
moved an application for an amendment of the orttes prayed which
application was not opposed by Mr. Dukada SC (vibhgether with Mr.
Kunju, appeared for the defendant). The amendme® &ccordingly

granted. With such amendment, the orders sought are

"1. That the Plaintiff is hereby declared to hawvenplied with
the notice requirements contemplated in Section(&(Tead
with Section 3(2)(a) of the Limitation of the Irstion of
Legal Proceedings Against Certain Organs of Statd\Ww. 40
of 2002 in respect of his claim under Case No. 2rD1

2. Alternatively, and in the event that it is heldat the
Plaintiff has not so complied, that Plaintiff's rRoompliance
with Section 3(1)(a) read with Section 3(2)(a) diet
Limitation of the Institution of Legal Proceedindsjainst
Certain Organs of State Act No. 40 of 2002 in respé his

claim under case No. 2701/11 is and be condoned.
3. The Defendant be ordered to pay the costs o thi
application together with the reserved costs ooc&sl by the

postponement on 19 October 2012.

4. Further and/alternative relief."

[3] The application is opposed by the defendant Wwhs not filed an

answering affidavit but has rested his case onlleggument as



formulated in a notice in terms of Rule 6(5)(b)(iiln this notice the
defendant has raised the arguments that the pfainttlaim has
prescribed and that the grounds advanced the bypldatiff in his
founding affidavit do not exist in law. The defentldnas contended in
this regard that the debtor and the full factsrggvrise to the plaintiff's
claim became known to the plaintiff as early asldbe 2006, that is the
day upon which he received medical treatment atfddddHospital. In
addition, the defendant has raised the questionoatcompliance with

the relevant provisions of the Act.

[4] The essence of the plaintiff's version as sethfin his founding
affidavit may be summarized as follows: as a consrge of an injury he
sustained in a motor vehicle accident he was additb the Nelson
Mandela Academic Hospital for treatment. This appty occurred on
25 June 2006. During April 2011 he consulted withdttorney to whom
he 'conveyed the facts which gave rise to the incident". On having
received these instructions, his attorneys obtamatkdico/legal opinion
from one Dr. Olivier, a copy of which is attacheal the founding
affidavit. This report was received on 2 August POIhe defendant has,
in his aforesaid notice, objected to the use o$ thocument by the
plaintiff on the basis that it was not confirmeddan oath by the doctor.
In my view, this is of no consequence. The plairtds confirmed under
oath that he received such an opinion and | amhefview that | am
accordingly entitled to take into account, for tperposes of this
application, the content of such report. This igipalarly so in view of
the fact that it is a question of the plaintiffedwledge, and when he

acquired such knowledge, that is in issue in thasten.

[5] In his founding affidavit the plaintiff stated:



“Until | was advised by my Attorney under the cinestances
| will set out below, | did not realize that | magave a claim
for damages against the Respondent. | also ditmm# that,
in terms of the Act, a person is not entitled tstitlute a
damages action against the Respondent unless raftgech
intended action had been given within certain prbsd time

limit (sic)."

[6] He was advised by his attorney to institutecacand to, thereafter,
invite the defendant to consent to such institutiespite the late
notification. His attorney accordingly, and by walya letter dated 2 June
2011, invited the defendant so to consent. By wiay farther letter, also
dated 2 June 2011, notice was served on the respopdrportedly in

terms of the provisions of the Act.

[7] From the report of Dr. Olivier it appears thidwe plaintiff was

initially admitted to the aforementioned hospital bvas referred to the
Bedford Orthopedic Hospital, although the clininates that he relied on
from the hospital did not apparently confirm tha Wwas in fact so
referred. The plaintiff suffered a proximal tibigllateau fracture
consequent upon a motor vehicle accident. He wasraptly treated
conservatively and his leg was placed in plasterwds informed that he

should return to the clinic some 6 weeks later.

[8] On 19 July 2006 a further entry was made butas not clear as to
whether X-rays were requested. A further entry wasle in the clinical
notes on 2 August 2006 indicating that the apptiegas apparently then

referred for X-rays. The final entry in the hospéaclinical notes was



made on 23 August 2006 and indicated that the tifflaivas, on that date,
referred for physiotherapy.

[9] According to Dr. Olivier, when he examined tipdaintiff he
ascertained that he could not stand for long periofitime and was
unable to walk fast. He furthermore could not perf@ctivities such as
squatting or negotiating uneven surfaces. He staidther that The
patient furthermore gives the history that he is aware that there is a
deformity present of his left leg since the cast was removed.” He noted
that there was a 1.5 cm shortening of the leftdaeg that there was

wasting of the quadriceps muscles. The doctor added

"It is my opinion that the patient sustained a sptindylar
fracture of the medial tibial plateau. The fractuneas
produced by a varus force and the fracture careberidbed as
an avulsion fracture. Due to a valgus force avalsiocurred
of the medial tibial plateau causing a fracture alihéxtends
from the lateral aspect of the tibial spine anceds inferiorly
to the junction of the medial metaphysis and dsstalt
should be noted that this fracture was not a cormatath

fracture.

It is my opinion that the patient should have ugdee an
open reduction and internal fixation. If an adequapen
reduction and internal fixation had been perforrttes injury
would have been associated with a favourable outcdin
should be noted that this was a simple split typéracture
without comminution and good to excellent resulte a

reported in up to 80%."

[10] The relevant portions of section 3 of the An¢ the following:



“3 Notice of intended legal proceedings to be gite organ

of state

(1) No legal proceedings for the recovery of a delaly be
instituted against an organ of state unless-

(a) the creditor has given the organ of state iestjan notice
in writing of his or her or its intention to instte the legal

proceedings in question; or

(b) the organ of state in question has consentedritmg to

the institution of that legal proceedings-

(i) without such notice; or

(iupon receipt of a notice which does not comyith all the

requirements set out in subsection (2).

(2) A notice must-

(a) within six months from the date on which thétdeecame
due, be served on the organ of state in accordaiticesection
4 (1); and

(b)briefly set out-

(i) the facts giving rise to the debt; and

(i)such particulars of such debt as are withia kmowledge
of the creditor.

(3) For purposes of subsection (2) (a)-



(a) a debt may not be regarded as being due tetitteditor
has knowledge of the identity of the organ of s&atd of the
facts giving rise to the debt, but a creditor mhestegarded as
having acquired such knowledge as soon as he oorshte
could have acquired it by exercising reasonable,canless
the organ of state wilfully prevented him or heribfrom

acquiring such knowledge; and

(b) a debt referred to in section 2 (2) (a), mwestrdgarded as
having become due on the fixed date.

4) (a) If an organ of state relies on a creditéailure
to serve a notice in terms of subsection (2) (a8, ¢reditor
may apply to a court having jurisdiction for condton of

such failure.

(b) The court may grant an application referrethtparagraph
(a) if it is satisfied that-

(i) the debt has not been extinguished by prescription;

(i)  good cause exists for the failure by thedaie; and

(i)  the organ of state was not unreasonablyyttieed

by the failure.

(c) If an application is granted in terms of paggr (b), the
court may grant leave to institute the legal prdosgs in
guestion, on such conditions regarding notice todfgan of

state as the court may deem appropriate.”



[11] It is common cause in this matter that thespmptive period
applicable to this debt is 3 years from the datenugvhich the debt
became due. The plaintiff however relies on thevisions of section
12(3) of the Prescription AttThe relevant provisions of that Act are as

follows:

" 12 When prescription begins to run

(1) Subject to the provisions of subsections (2), &nd (4),

prescription shall commence to run as soon asebeid due.

@)....

(3) A debt shall not be deemed to be due untictieditor has
knowledge of the identity of the debtor and of taets from
which the debt arises: Provided that a creditoll fieedeemed
to have such knowledge if he could have acquiredyit

exercising reasonable care."

[12] As stated earlier, the plaintiff now seeksexldrator to the effect
that he has indeed complied with the notice requares contemplated in
the Act. He seeks this order on the basis thatnheaxrquired knowledge
of the facts giving rise to the debt during Apfil1A or on 2 August 2011
when he received the opinion from Dr. Olivier. Besa section 3(2)(a) of
the Act requires such notice to be served on thendant within 6

months from the date on which the debt became due’, it is necessary to
determine when, for the purposes of the Act, tHa decame due. This,
In turn, requires an examination of the plaintifileegations that he only
became possessed of the requisite knowledge dhathe giving rise to

the debt on one or other of the above dates.

1 No. 68 of 1969



[13] It should be noted that neither of the spepiaks are before me.
What is before me is a request for a declarator tha plaintiff has
complied with the notice provisions as containedha Act. If | hold in
favour of the plaintiff in this regard, this woubtkarly have the effect of
defeating the first special plea. Whether suchndifig would have the
effect of defeating the second special plea is tiemavith which | am not
concerned. However, such a finding, based as it bi®n a conclusion
that the plaintiff only acquired the requisite krledge of the facts of the
matter on the above-mentioned dates resultingendébt falling due on
one or other of them, would surely have the eff#fctindermining the
second special plea due to the similarity of thedivy in section 3(3)(a)
of the Act and section 12(3) of the Prescription’Ac

[14] Because of the similarity of the wording beémethese two
subsections, in my view the cases which deal weittisn 12(3) of the
Prescription Act must be regarded as being higldysygasive when
dealing with section 3(3)(a) of the Act.

[15] In this regard Mr. Dukada has relied heavilg the case of
TRUTER AND ANOTHER v DEYZEL®. In that case the plaintiff
underwent eye surgery during 1993 as a result otlwhe suffered a
complete loss of vision in his right eye and ultiela lost the eye itself.
Because, as at the time of the operations in 1€9Ball already lost his

left eye, the plaintiff was thus rendered totaliynd.

[16] During 1994 he made a complaint to the Mediaad Dental
Council in this regard. He complained of the condofcthe medical

2 Sibiya v The Premier of the Province of KwaZulut&lg2008] 1 All SA 295 (N) at paragraphs 40
and 41
32006 (4) SA 168 (SCA)
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practitioners concerned and requested that antigaéien be held into
the matter as, as he statedfedl there was no need for five operations,

plus all the pain and suffering and unnecessary sums of money for one

cataract". During 1995 he appointed attorneys to assist him
investigating and prosecuting a malpractice suidires the doctors
concerned. During the ensuing years he obtainechmjunction with his
attorneys, various medical reports all of which efifect, indicated that
there was no basis for such an action. The laghefe reports was

obtained from a Professor Stulting and was datéahé 1999.

[17] Undaunted, the plaintiff in that matter proded to obtain a further
report from a certain Dr. Steven who concluded thate was negligence
on the part of the doctors who performed the eygesy. On the basis of
this report, summons was issued. Not surprisinglyspecial plea of
prescription was taken by the defendant and, becthes plaintiff relied
on the provisions of section 12 of the Prescriptfmst, the sole issue
which came before the court was as to the time winescription started
to run in respect of the plaintiff's claim for dages. The crisp question
was, accordingly, as to whether or not the pldintifthat matter had
actual or deemed knowledge of "the facts from which the debt arises’, as
required by s 12 (3), prior to 17 April 1997."

[18] The SCA found in these circumstances thatledl relevant facts
and information in respect of the operations pentx on the plaintiff in

that matter:

"were known, or readily accessible, to him and lbgal representatives as

early as 1994 or 1995. Neither Deysel nor Mrs. &aerwas able to point to

* Truter's case at paragraph 12
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any newfact which was given to either Dr. Lecuana or Dr. Stewehich had
not been presented to the previous medical expertsheir opinions and
which had not been known or readily accessible teydel and his
representatives before 17 April 1997 (i.e. morentBgyears before the date on
which he instituted action). Indeed, the ‘negativiredicators’, which
apparently, eventually, led Dr. Steven to conclutiat there had been
negligence on the part of Drs. Truter and Ventarendealt with in the reports

of medical experts previously consulted.”

[19] The SCA thus concluded as follows:

"Thus, neither Dr. Lecuana nor Dr. Steven reveated
furnished any newacts to Deysel: they merely advanced an
opinion, in the form of a conclusion that there haeken
negligence, which opinion was based on the sante ¥daich
had been available prior to 17 April 1997 and whield been
furnished to the other experts."

[20] Mr. Dukada has submitted that | should disrdgthe case of
SIBIA v THE PREMIER OF THE PROVINCE OF KWAZULU

NATAL’ on which Mr. Dugmore has placed much reliancéis matter.
He has made this submission on the basis that thigaScase was
decided some two years after the Truter case wastezl and yet no

reference was made to it in the Sibiya case.

[21] In the Sibiya case the plaintiff underwent aesarean section
during the course of which a needle was left in Abdomen. This
procedure was undertaken on 22 November 1995. Tihemsns was

served on 22 November 2005, clearly more than 3Jsyadter the

® Truter at paragraph 25
® Truter at paragraph 26
" Supra, footnote 2
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procedure complained of. In it the plaintiff clathdamages against the
servants of the defendant. Similar special plea® waken in that matter
to those taken in this. The plaintiff testified thafter she had been
discharged from the hospital she had experiencegha&iableeding on
various occasions and had sought medical assisteomoethe very same
hospital that had undertaken the procedure. AlthoXMegays were, on
occasion, taken, she was never shown them nor lasformed as to
the cause of the bleeding. She was at no stagseatithat there was a
needle in her abdomen. During June or July 200thdurX-rays were
taken and she was informed that she should undefgaher operation.
She refused to do so. It was thereafter that simt twea different hospital
and, after another set of X-rays were taken, she adwvised that there

was a needle in her abdomen.

[22] On the evidence the court concluded that thiertlant had failed
to prove that the plaintiff had actual or deemedwdedge of the identity
of the debtor and of the facts which gave risen® debt before 22 July
2005. The learned judge stated:

"There is no suggestion that she suspected or cbale
suspected that there was a needle in her abdonoéns it

suggested that she could reasonably have suspbetefi

[23] Inthe present matter it is so, as has bebm#ted by Mr. Dukada,
that there is a dearth of information as to thanpféis situation from

August 2006 until he approached his attorney inilA4911. One might
have expected him to have explained the naturesataht of the pain he

suffered during the course of this period of tinmel avhether or not he

8 Sibiya at paragraph 34
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had received any form of medical treatment. Itl$® &o that Dr. Olivier
has stated that when the plaintiff presented tq b plaintiff indicated
his awareness of a deformity of his leg subseqteetiie removal of the

plaster cast.

[24] On the other hand, however, there is no demiidhe facts as set
forth by the applicant in his founding affidavitnGis evidence, he had
no inkling whatsoever prior to receipt of the radoom Dr. Olivier as to
the facts relating to the malunion of the boneshis lower leg as a
consequence of a failure by the hospital staff noeutake the proper
procedure. This, in my view, is not a legal condasbut is a factual
situation. There is nothing to suggest that thenpfa should, having
exercised reasonable care, have come to know dhthe giving rise to
the negligent conduct on the part of the hospiiif.sThe deformity of
his leg and the onset of pain over a period of sgeas may well have
indicated to him that he might be suffering fromadural consequence of
the injury which he sustained despite the consmeygirocedures carried
out at the hospital. There is no indication howeat he ought to have
realized that this deformity and the onset of pawer the intervening
years was indicative of anything less than optirmate having been

administered to him by the hospital staff.

[25] This is compounded by the fact that the h@dpppears to have
kept very cryptic and unsatisfactory clinical notesto what diagnosis
was indeed made and what treatment was administerthe plaintiff on
the various occasions he attended the hospitagfiested by Dr. Olivier.
In this regard Dr. Olivier stated:
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"The fracture was not adequately described in thscal

notes. It was simply described as being a fractfrehe
proximal left tibial plateau. An adequate diagnosiss

therefore not made."

[26] In many other respects the doctor has criédizhe sparse and
inadequate note taking by the hospital staff aeddct that the plaintiff's
condition was not followed up on at regular intésvdMention was also
made in the report of the fact that the clinicalesomake no mention as
to whether or not X-rays were requested. In Drvi@lls view, had such
X-rays been requested it would have been clear thate was a

significant inferior displacement of the bone.

[27] In my view, this matter is distinguishablerimdhe Truter matter in
that it is clear from the report in that mattertttiee plaintiff was aware,
or at least believed, from the outset that he hexkived less than
adequate treatment. Hence, very shortly after tbegolures, he made the
complaint to the Medical and Dental Council. Furthere, after the
rejection by the Medical and Dental Council of liemplaint, he
proceeded vigorously with his quest to obtain a inadpinion which
was favourable to his cause. It is quite understhled in these
circumstances as to why the SCA concluded that &® fully aware of
the facts of the matter and the identity of thetdeht a time shortly after

the impugned procedures had been concluded.

[28] The present matter is very different. The hiadgreatment given
the plaintiff and the evidence (in the form of tlimical notes) as to such
treatment is clearly lacking in the extreme andikefy to inform a

layman of the fact that the plaintiff received Iéisan optimal treatment.
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There is furthermore nothing to suggest that dutivg period after the
plaster cast was removed and the receipt of thertréqgm Dr. Olivier,

the plaintiff ought to have been alerted to the that he had not received
optimal treatment. To my mind, the fact that heexignced progressive
pain and was aware of the deformity, together vhth difficulty in

squatting etc., could not have been sufficienthaut more, to have
indicated to him, as a layman, that sub-optimahttrent had been

administered.

[29] This case is, in my view, akin to the Sibiyatter. Even if the
Truter case was not dealt with by Moleko J in timatter, | do not see
that it can make any difference as, as | have atdd; it is clearly

distinguishable on the facts.

[30] In my judgment the debt became due for theopses of the Act at
the earliest when the plaintiff consulted with at®rney and was advised
that he had a claim, namely during April 2011. ¢irfly common cause
that the plaintiff, through his attorney, deliveradetter to the defendant
on or about 2 June 2011 which, in all other resgpezimplied with the

provisions of the Act, | am of the view that thehas been due
compliance with the Act. In the circumstances, pkeentiff is entitled to

the declaratory order.
[31] With regard to the question of costs which eveeserved on 19
October 2012, the parties have agreed that theds ace to be regarded

as costs in the cause.

[32] The following order will accordingly issue:
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1. The Plaintiff is hereby declared to have complied
with the notice requirements contemplated in
Section 3(1)(a) read with Section 3(2)(a) of the
Limitation of the Institution of Legal Proceedings
Against Certain Organs of State Act No. 40 of
2002 in respect of his claim under Case No.
2701/11;

2. The defendant is ordered to pay the costs of this
application;

3. The costs occasioned by the postponement on 19
October 2012 and which were reserved, are to be

costsin the cause.

JUDGE OF THE HIGH COURT
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