IN THE KWAZULU-NATAL HIGH COURT, DURBAN
REPUBLIC OF SOUTH AFRICA
CASE NO: 4486/2012

In the matter between:

FIRSTRAND BANK LIMITED Applicant

and

YUVRAJ JAIRAJ SINGH Respondent
JUDGMENT

GORVENJ

[1] This application is for summary judgment. It ariéesn a deed of
suretyship executed by the defendant in favour haf plaintiff. The

principal debtor defaulted on its debt to the giffinAn agreement, signed
by the principal debtor, the defendant and anosiieety on the one part
and by the plaintiff on the other, was thereaftenauded in which the
defendant and the others acknowledged indebtedmegbhe sum of

R1 815 696.92 and a further R385 837.93 along withrest on those
sums. It provided for the liquidation of the agreedlebtedness by
instalments and that a failure to pay any one im&at would entitle the
plaintiff to declare the full amount outstanding be due, owing and
payable. The agreement provided that the plaiotitfid prove the amount

due by way of a certificate signed by any manadethe plaintiff. It is



alleged in the particulars of claim that such difaocurred and amounts
are due. Certificates by Barend Johannes De Beer amnexed. He is

described in them as the Commercial Recoveries ly&amaf the plaintiff.

[2] The defendant entered an appearance to defend wndhasy
judgment was applied for. The defendant has purupffidavit opposing
summary judgment. The first point taken in it ne®d detain me because
it was, correctly in my view, abandoned by the ddént’s counsel during
argument. That is to the effect that the agreermeat upon is subject to
the National Credit Act 34 of 2005. This is cleaniyt the case. The second
point taken on the affidavit is that the indebtesihes disputed. The
defendant goes on to say that he caused his atttonenquire as to the
settlement amount for the indebtedness and an @maaireceived from the
plaintiff's attorney setting out this amount. Thefehdant then says that he
has provided a guarantee for this amount ‘issuedtie purposes of
resisting the summary judgment applied for by then@ff.” He says he
annexes a copy. Counsel for the defendant candaiigeded that no such
copy was annexed to the papers and handed up aafopyguarantee

during argument. It is for an amount less tharasyed by the plaintiff.

[3] Two matters were argued on behalf of the defenditite hearing.
First, it was submitted that the deponent to thangff's affidavit in
support of summary judgment did not qualify as somee who had
personal knowledge of the facts and could therefote'swear positively
to the facts’ or verify the cause of action and #meount claimed. The
deponent is the person who issued the certificddasgnd Johannes De
Beer. He says he is ‘presently administering threonas of the Plaintiff
relating to the Defendant and therefore have patskmowledge of and

insight into it. Additionally | have been persowaltealing with the



Defendant with regard to the recovery of the Pitfistclaim against him.’

He goes on to make the necessary averments redquiRade 32.

[4] Artificial persons such as banks cannot themseldegose to
affidavits in support of summary judgment. A natupgrson in their
employ generally does so. It has long been accepisg particularly in
banks dealing as they do with clients over a loegoa of time and
relating to a potentially wide range of matters;tsa person, is unlikely to
have personal knowledge of each aspect of themgmatif the bank with a
client. As such, it has long been accepted thamaployee deposing to an
affidavit in support of summary judgment will perde rely, at least in
part, on documents kept by the bank relating todésglings in questioh.
The defendant, in argument, submitted that, becaute leading case of
Maharaj v Barclays National Bank Ltd” an assistant branch bank manager
who deposed to an affidavit only just passed mu#teraverments of the

deponent in the present application are not sefiici

[5] In Maharaj, the court had no other averment than that therckg

was the assistant branch manager and claimed tabbe to swear
positively to the affidavit. He did not claim persd knowledge of the
facts concerning the overdraft. The court took iatocount that the
opposing affidavit in no way challenged the cursate of the defendant’s
account. Nor did it allege that the deponent wat present when the
arrangements for the overdraft were made or coatchave acquired the
knowledge in the course of his duties. The realllehge was to the
amount outstanding. Significantly, the court Maharaj quoted with

approval the dictum of Miller J ibove to the following effect:

! Barclays National Bank Ltd v Love 1975 (2) SA 514 (D) at 515H-517A.
21976 (1) SA 418(A)



‘We are concerned here with an affidavit made ke rtanager of the very branch of
the bank at which overdraft facilities were enjoysdthe defendant. The nature of the
deponent’s office in itself suggests very strorthigt he would in the ordinary course of
his duties acquire personal knowledge of the defetisl financial standing with the

bank. This is not to suggest that he would havesqma&l knowledge of every

withdrawal of money made by the defendant or tleparsonally would have made
every entry in the bank’s ledgers or statementsaaount; indeed, if that were the
degree of personal knowledge required it is diffita conceive of circumstances in
which a bank could ever obtain summary judgmengoles without saying that a
manager of a bank who claims to have personal leuyd of the extent to which a
client has overdrawn his account must needs retn upe bank records which show
the amounts paid into his account and the amawititsirawn by the client®

[6] In the present matter, the deponent has gone futtinen in
Maharaj. He claims personal knowledge and details thatréoerds in
guestion are under his control. In addition, hesghgt he has had personal
dealings with the defendant for the recovery of debt. None of this is
denied by the defendant. He does not even challenge affidavit the
capacity of the deponent to depose to such anaaffichs was done in
Maharaj. In addition, he is the person who issued theifmates of
balance in the two amounts claimed and is a manageeit not of a
branch of the plaintiff. | am satisfied that he ltiaes capacity and sufficient
knowledge of the matter to depose to the affidevguestion. The formal

requirements for summary judgment are clearly met.

[7] The second point argued was that the defendantoluad security,
in terms of Rule 32(3)(a), and that summary judgnséiould therefore be
refused. As an alternative it was submitted thatt was held that the
guarantee did not pass muster under that rule,ntader should be

3 At 516H-517A.



adjourned for the registrar to indicate whether tipearantee was
acceptable security or not. In the first place, dpposing affidavit was
attested on 29 or 30 June 2012. It purported t@xatime guarantee but did
not do so. No such guarantee formed part of theensaEven if the
guarantee handed up at the hearing is considetesig tare major
difficulties with the submissions. First, the gustese is dated 2 July 2012
and was sent under cover of a letter of 3 July 20h% means that it was
not in existence when the defendant’s affidavit \@deposed to. More to
the point, however, is that it does not constittdecurity...to the
satisfaction of the registrar as is required byRluée’. When, in argument,
| enquired why the guarantee had not been furnishéae registrar for the
registrar to indicate whether it was satisfactorynot, the defendant’s
counsel could not provide a reason. Nearly four tmas elapsed since
the guarantee was issued The plaintiff's coundermed me that he had
invited the defendant’s counsel to accompany hinth&o Registrar while
the matter was standing down but that the invitati@as declined on the
basis that the defendant’'s counsel had no instmucto do so. The
defendant has simply not brought himself within #mebit of the rule and
nor has he provided any basis for the indulgena@nadidjournment so that
he can attempt to do so. In any event, the guagaataot for the amount
claimed in the summons and is therefore not sefficfor that additional
reasori. | should also say that | would be surprised & tuarantee
satisfied the Registrar. Among other worrying ¢ast are that it is
conditional on the transfer of a property takinggal and can be withdrawn
by the bank in certain circumstances. The guaeaistessued by Standard
Bank of South Africa Ltd in favour of Firstrand Bahtd, Credit Account:
Ladysmith Wastetech and Scrap Metal Dealers CGCis iEhthe principal
debtor.

* Mervis Brothers v Schmidt t/a Programmed Language Course 1991 (1) SA 313 (W) at 315A-E.



[8] The defendant did not suggest any further reasloy Mshould
exercise my discretion against granting summargnueht. | can also not

think of any.

In the result, summary judgment is granted agahestiefendant for:

(@) payment of the amount of R1 667 040.04;

(b) interest on that amount at the Plaintiff's prim&eraf interest from
time to time plus 0.5% per annum, calculated daggd
compounded monthly in arrears from 8 March 2012labe of
payment;

(©) payment of the amount of R316 650.48;

(d) interest on that amount at the Plaintiff's prim&eraf interest from
time to time plus 0.5% per annum, calculated daggd
compounded monthly in arrears from 1 April 2012 date of
payment;

(e) costs of suit on the scale as between attorneglam.
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