IN THE KWAZULU-NATAL HIGH COURT, PIETERMARITZBURG
REPUBLIC OF SOUTH AFRICA
CASE NO: 6791/2011

In the matter between:

FIRSTRAND BANK LIMITED t/a WESBANK Applicant

and

PRAGASEN GOVENDER Respondent
JUDGMENT

GORVEN J

[1] This is an application for summary judgment. Thepliapnt
instituted action against the respondent and tvinerotlefendants during
July 2011. The claim is for the return of a Mitslbi Fuso vehicle (the
vehicle) sold under an agreement (the agreementhdoyapplicant to the
first defendant and costs on an attorney and cBeate. The respondent
and the third defendant had stood as sureties @amiiracipal debtors for,
inter alia, the obligations of the first defendamider the agreement. The
summons claims that the first defendant defaultedeu the agreement,
that as at 5 July 2011 the arrears under the agmermounted to
R204 659.39 and that the agreement was cancellezieTis no challenge
to these averments. On 19 August 2011 default jetgmvas granted

against the other two defendants, who did not detle action, for the



identical relief as that sought against the respohdThe respondent
entered an appearance to defend and the applidatisammary judgment

was launched timeously.

[2] In his affidavit opposing summary judgement theposslent has,
in essence, raised two defences. The first is thatapplication for
summary judgement is fatally defective in that tleponent to the
supporting affidavit has not set out sufficient mwents to show that she
has personal knowledge of the facts relied uportheyapplicant. The
second is that it had been agreed between thecappind the respondent
that the vehicle would be sold to a third party R5630 000 and that the
respondent would make good any shortfall outstantiirthe applicant.

[3] The material parts of the affidavit in support ofimsnary

judgement are paragraphs 1 and 2 which read asvsll

1. | am the Legal Manager of the Applicant Compamyhis matter and therefore
duly authorised to attest to this affidavit on thgplicant's behalf. | state that | have
had personal control over the books and accout#tng to this matter and | positively
verify that the facts herein contained are, exedpre otherwise stated, within my own
personal knowledge and belief, and are both traecarrect.

2. | am aware of the facts stated in the Summosiged on the behalf of the
Applicant/Plaintiff against the First, Second arfdrd Respondents/Defendants as well
as the Particulars of Claim endorsed thereon.nfico and verify that the First and/or
Second and/or Third Respondents/Defendants are ossegsion of the
Applicant/Plaintiff's goods as set out in 3.1 hewer and verify the cause of action on
the grounds set out in the Applicant/Plaintiff'stiealars of Claim.’

[4] Mr Moola SC, who appeared for the respondent, submitted that i
did not appear from the affidavit why the depondaimed to be a person
able to swear positively to the facts. In this regehe submitted, the



transaction was concluded in Newcastle, the defdaigned her affidavit
in Johannesburg and never dealt with the respondéthbugh she states
that she has personal control over the books aoduats relating to the
matter, she does not state that she has in fadtaehad regard to these.
Finally, he submitted, the averment confirming thia¢ first defendant
and/or second defendant and/or third defendanht ipossession of the
goods is contradictory and mutually destructive aeads to the
inescapable conclusion that she is unable to thé/ e facts which she

purports to verify.

[5] It has long been accepted that artificial persamshsas banks
cannot themselves depose to affidavits in supdastimmary judgment. A
natural person in their employ does so. It has lalsg been accepted that
such a person, particularly in banks dealing ag tlewith clients over a
long period of time and relating to a potentiallydes range of matters, is
unlikely to have personal knowledge of each aspé&the dealings of the
bank with a client. As such, it has long been ptamk that an employee
deposing to an affidavit in support of summary junagt will perforce rely
on documents kept by the bank relating to the dgslin question.Each

case will turn on the facts of that matter.

[6] In Maharaj, there was no other averment than that the deponen
was the assistant branch manager and claimed tabbe to swear
positively to the affidavit. He did not claim persd knowledge of the
facts concerning the overdraft. The court took imtocount that the
opposing affidavit in no way challenged the currgate of the defendant’s

account. Nor did it allege that the deponent wat present when the

! Barclays National Bank Ltd v Love 1975 (2) SA 514 (D) at 515H-517A.
2 Maharaj v Barclays National Bank Ltd 1976 (1) SA 418 (A) at



arrangements for the overdraft were made or coatchave acquired the
knowledge in the course of his duties. The realllehge was to the
amount outstanding. Significantly, the court Maharaj quoted with

approval the dictum of Miller J ibove to the following effect:

‘We are concerned here with an affidavit made k@ rianager of the very branch of
the bank at which overdraft facilities were enjoysdthe defendant. The nature of the
deponent’s office in itself suggests very strortplgt he would in the ordinary course of
his duties acquire personal knowledge of the defetisl financial standing with the

bank. This is not to suggest that he would havesqral knowledge of every

withdrawal of money made by the defendant or tleparsonally would have made
every entry in the bank’s ledgers or statementaamount; indeed, if that were the
degree of personal knowledge required it is diffitca conceive of circumstances in
which a bank could ever obtain summary judgmengokes without saying that a
manager of a bank who claims to have personal ledyd of the extent to which a
client has overdrawn his account must needs rebn upe bank records which show

the amounts paid into his account and the amawititsirawn by the client®

[7] There is a long line of cases dealing with the msseaverments in
an affidavit made in support of summary judgemgntabnatural person
purporting to represent an artificial person suglh& applicant. In a recent
judgement in this division, it was recognized that:

‘...where the applicant is a corporate entity, the deppbmay well legitimately rely
on records in the company's possession for thesopal knowledge of at least certain
of the relevant facts and the ability to swear sy to such facts”

As was stated iBhackleton, however, none of the cases goes:

‘so far as to say that the deponent to an affidaviéupport of an application for

summary judgment can have no personal knowledgesa®eer of the facts giving

rise to the claim, and rely exclusively on the patuof records and documents in
order to verify the cause of action and the fadtig rise to it.?

[8] The present deponent is a legal manager. Shes dtse she is
aware of the facts stated in the summons and phkatec of claim. She

% At 516H-517A.

* Per Wallis J in Shackleton Credit Management (Pts)v Microzone Trading 88 CC & another 2010
(5) SA 112 (KZP) para 13.

® Ibid.



states further that she confirms and verifies these of action on the
grounds set out in the particulars of claim. She personal control over
the books and accounts relating to this matteris Tha far cry from a
person who has no personal knowledge of the negetsas. Although
she does not say that she concluded the agreemmefieloalf of the
applicant, this does not disqualify her. A persestifying on behalf of a
bank is not expected to be someone who has deeiteay stage and in
every detail with the matter. She is entitled tty ren the applicant’s
records in regard to those matters in which she wais personally
involved® No attack was launched by the respondent on anyhef
averments made by her. He could not do so sincates that he sold his
interest in the first defendant Close Corporatianyein 2010 and has had
no dealings with it since then. He would therefor@ know of the
deponent’s dealings with the first defendant. Tlkepondent satisfies
himself with asserting that the application is défee since the deponent is
not in a position to verify the applicant's cau$action, claiming that her
averments do not meet the requirements of Unifaren 32.

[9] The respondent relies, in particular, on the cddéirstrand Bank
Ltd v Beyer’, claiming that in that matter the present applicams
deprived of summary judgement on similar ground$owever, in that
matter, the deponent was an employee of the dfawhich, it was stated,
was entitled to act as an agent of another banktwhad concluded the
agreement with the defendant. No indication wagmiwn the affidavit in
support of summary judgement why she would haveMenge of facts
relating to a transaction between a different gratitd the defendant. In the

present case, the transaction is between the appliand the first

® Maharaj v Barclays National Bank Ltd 1976 (1) SA 418 (A) at 423H-424H.
72011 (1) SA 196 (GNP)



defendant and the deed of suretyship was execweatiebrespondent in
favour of the applicant. They are thus directiparto the agreements sued

upon.

[10] As indicated above, it was also submitted that tieponent
confirms conflicting factual situations as regatle person in possession
of the vehicle. This is not a necessary avermenhe action against the
three defendants. The averment was made in themeamthat the vehicle
had been delivered to the first defendant. Suretneertake to ensure that
the obligations of the principal debtor to the ad@dare met. It is
therefore competent to seek summary judgement stgiem for delivery
of movable property even when they are not thenesein possession of
that property. The present averments are therefutiecly distinguishable
from those inThree Ball Construction (Pty) Ltd v LipschitZ relied on by

the respondent.

[11] In the present matter, accordingly, the deponerdg blaimed
personal knowledge of facts relating to the madted access to records of
the applicant which relate to the matter. No falctiiallenge was raised by
the respondent to these claims. The first basigedelpon by the

respondent to resist summary judgement is accdgdvmighout merit.

[12] The second basis raised concerns an agreement whih
respondent claims was concluded with the appliocalating to the sale of
the vehicle to a third party. The defence can bansarised as follows.
The respondent had been the member of the firgndaht but sold his
members’ interest at the beginning of 2010 andetfézr had no personal

knowledge of the activities of this defendant. Hedme aware in March

81987 (2) SA 663 (W)



2011 that the first defendant had fallen into asamder the agreement.
He contacted the legal department of the applieantt agreed with a
person there that the most convenient and realgig of resolving the
problem was for him to find a buyer for the vehicdd to take
responsibility for any shortfall which would stile owed to the applicant
after the purchase price had been paid. This heTthé applicant had
accepted that this would take place and acceptat the third party,
Country Meat, would purchase the vehicle for R580.0Despite this,

action was instituted.

[13] There are a number of difficulties with this defencin the first
place, it is not averred that the respondent wésoaged to represent the
first defendant. It was not averred that this gase to a variation to the
agreement. It is not averred that this gave risantagreement on the part
of the applicant not to cancel the principal agreenhwhich it says without
challenge, has been cancelled. As such, the astieindicatory in nature.
The defence does not show that any of the defesdaas a right to
possession of the vehicle. If anything, the deferggiires repossession by
the applicant in order for delivery to take plaoethie purchaser. It is not
averred that agreement was reached that the appivauld not institute
action against the two defendants and himselfigf deal was struck. It is
clear that what is set out in the affidavit wouild,any event, not have
bound the applicant since it is not reduced toimgiand signed by both
parties which a variation to the agreement suednupemuires. The
respondent says he was required to send a sigtied bf consent by
himself. All that he says thereafter is that henaded Jabulani Mbatha my
consent’ and attaches a copy of the email. It dussindicate that any
attachment was sent with it. It is not signed awn if his signed consent

had been scanned and attached, this does not heestquirement set by



the applicant for the conclusion of the agreemeaiied upon by the
respondent. In addition, even if the agreement esuted for was
concluded, there appears to be nothing preventioly an agreement being
put into effect once the applicant obtains possessi the vehicle pursuant
to the default judgments and if summary judgmergranted against the
respondent. It is my view, accordingly, that noesee is raised in the

affidavit.

[14] Itis so that a court nevertheless has a discrétionfuse summary
judgement. Counsel for the respondent was unablemake any
submissions as to why this discretion should beats@d in favour of the
respondent in the present instance. | can thinkocobasis for exercising
this discretion. In the first place, default judgers have already been
granted and, for all | know, the vehicle may alrehdve been delivered
into the possession of the applicant. If there nsagreement that the
vehicle will be sold to the third party mentioneg the respondent, and if
the applicant breaches that agreement, the respbadthird party may, in
any event, have an action for damages againstgpkcant. | put it no
higher than that and nothing in this judgment mustconstrued as any
finding in that regard.

[15] After this matter was argued on 8 December 201&, ghrties
requested an opportunity to resolve the matterdicated that, if they were
unable to do so, | would prepare and hand downdgment. On 8
November 2012 the registrar of this court receieetbtter requesting a

judgment because the matter had not been settled.

In the result summary judgment is granted in teofnprayers 1 and 2 on

pages 31 and 32 of the indexed papers, such judgsiém be joint and



several with the default judgment granted agaihgt first and third

defendants.
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