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The plaintiff instituted two actionsfor provisidnaentenceagainst the
defendants respectively. The cases were heardtamaglusly since the
causes of action are the same and the argumenteptéor the

application for the amendment of the summons inntlaéter against Le

Grange, are the same.

The plaintiff's claims for provisional sentenceeabased on the
documents headed “OFFER: INDEPENDENT CONTRACTOR'iclth
were attached to the summons as annexure “A” réspBc The

plaintiff contended that the documents constitudeinowledgment of
indebtedness by the defendants. The defendantsurm tlthough
acknowledging their signatures on these documaatiallenged their

liquidity.

In the Le Grange matter, the plaintiff allegesttba 21 June 2010 at
Kimberley the plaintiff in writing offered to payhé¢ defendant an
amount of R1 300 000.00. In the case of SaundetBenamount
involved is R600 000.00and the offer was made onJ@% 2010 at
Kimberley. The offers in both matters were subjextthe following

terms:

3.1 Should the defendants accept the offer wmyld be bound by the
plaintiff's standard agreements applicable to Iresheent
Contractors, which they were required to sign.

3.2 The defendants’ entitlement to the amounts Hf3R00 000.00
and R600 000-00 respectively depended; alia, upon the
condition that the defendants should remain Indégen

Contractors for 48 months from date of signaturthefcontracts.
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3.3 The defendants agreed to repay to the plaidl@% of the
amountsthey received should they resign or shouig t
Independent Contractor agreement for any reasornsoéer be
terminated within 24 months from date of the caottday either
party. If terminated any time after 24 months thauld be liable

to pay 75% of the amount paid to them respectively.

It is common cause that the defendants accepéedftbrs by signing the
contracts as Independent Contractors with the fifiaibe Grange
signed on 7 July 2010 and Saunderson on 1 Augu$t.2he plaintiff
paid theamounts of R1 300 000.00 and R600 000€¥0sl@atutory tax to

the defendants respectively.

Le Grange resigned as IndependentContractor dreBBuary 2011 and
Sanderson resigned on 15 March 2011. The termmatb the

Independent Contractor's agreements by the deféemdaocurred less
than 24 months from the date of receipt of the mgpaad according to
the plaintiff 100% of the amounts of R1 300 000&®@ R600 000.00
became immediately due and payable to the plainfithe defendants

failed or refused to pay to these said amountsedtaintiff.

In response to the plaintiff's claims the defertdahave raised two
points in liminein addition to their defence on the merits. Thistfpoint
In limines to the effect that the documents on which th&ngff's
claimsare based do not record an unconditionallityalof indebtedness.
They contend that at most they create a conditibaaility namely, that

liability will only arise if the defendants do noémain Independent



Contractors for plaintiff for 48 calendar monthsr Rhis reason, they

contend, thedocument isnot a liquid document.

[7] The second poinh limine raised by the defendants is to the effect that
although the plaintiff relies on annexure “A” whid¢hattached to the
summons, it also on own version, hold the defersdémtthe Financial
Planner's Agreement as part of €tausa meaning that there is no
causan Annexure “A” alone. The defendants contend ntthat the
Financial Planner Agreement was only introducedhm action in the
replying affidavits and it expressly replacesany evppus
agreementsthereby nullifying annexure “A”. The ptdf’'s claims are
therefore not founded upon a liquid document tisatni force. They
further contend that the plaintiff failed to comphjth Rule 18(6) by
attaching the Financial Planner Agreements touitsrons.

[8] The defendants further took the point that theeagnents provided that
any party may cancel the agreement by giving 14 aaytten notice to
the other and it shall not be required of suchyp@rtfurnish reasons for
such cancellation. The agreementsprovided furthet & certificate
signed by a department head of the plaintiff mayweseas liquid
document in any competent Court of Law for the psgs of provisional
sentence, default judgment or summary judgmentnyr @her legal
proceedings. The defendants contend that such ficatei was
deliberately not presented to this Court becausegdso would be an
admission by the plaintiff that its Annexure “A” tbe summons is not a
liguid document thereby rendering these provisionsgéntence

proceedings incompetent. They contend further llyaproviding that

'Rules for the conduct of Proceedings in the Highr@oof South Africa.
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the certificate should serve as a liquid documt®,intention was that

Annexure “A” would not constitute a liquid document

On the contents of Annexure “A” itself the defenta defence is as

hereunder.

10.1

10.2

10.3

10.4

The defendants were in the process of bewpithie plaintiff's
Financial Planners. The defendants had been brd&ensarious
insurance companies. The plaintiff recognised ithabnsequence
of them becoming its Financial Planners, they waxderience a
loss of commission flows and or fees because therg wxpected
to terminate any agreement that they had with @hgrdinancial
services provider and were obliged to submit adlurance and
investment applications they recruited to the pitiin

The plaintiff then calculated the total amoafimoney that would
represent the loss of commission flows or feeshtodefendants
and paid the said money to them to neutralize theancial
situation and to compensate them for the loss tinay would
experience when they entered into a Financial Rlann
Agreements with the plaintiff.

The defendants’ contention is therefore Kratexure “A” is not
an unconditional acknowledgment of indebtednessaulme
indebtedness would only arise in the event of tbatractual
relationship, of which the plaintiff is the autharot bear fruit,
resulting in defendants resigning or the contractls the plaintiff
being terminated for any reason whatsoever. Theuamaof
indebtedness also depended on the time at whicbathigacts are
terminated.

The defendants contended further that trecetif the offer that

was accepted by them was nothing more than an ragreein



terms whereof the defendants had to change all #asting
clients from the opposition to the plaintiff for ypaent of the
amounts of R600 000-00 and R1300 000-00 respegtinekturn.
They argued that the plaintiff's conduct amounted piracy,
dishonesty and disregard to the duty that the tifaiand
defendants had to each other and to any insuratsdtconstitutes
conflict of interest and unfair competition. The fel@ants
submitted further that the plaintiff acted in direontravention of
the Financial Advisory and Intermediary Service Aand the
General Code of Condugromulgated therein. Theycontend that

the agreement is therefore illegal and unenforeeabl

[10] Le Grange has also referred to operational prableenencountered with
the plaintiff's personnel in conducting his busmesith the plaintiff.
These problems related to lack of support as wagsned in terms of the
agreement and he as a result suffered losses. els @vat plaintiff
undertook to compensate him for that loss. Sineeetlvas no assistance
from the plaintiff's side, he was left with no amti but to resign in order
to mitigate his damages. He contends that he ltasisterclaim against
the plaintiff in the amount of R1 811 000.00 beitnp damages he
suffered as a result of the plaintiff's conducteTgiaintiff has denied the
allegations made by Le Grange and maintains thalidtwhat was
required in terms of the agreement and that it kea&range who failed

to comply with his part of the contract.

[11] Saunderson also alleges that he was unable torpeds required in
terms of the agreement due to lack of support bypthintiff and has as

a result suffered damages in the amount of R10@30B0which the

2Act 37 of 2002



plaintiff is liable to pay. The plaintiff deniesdbke allegations and its

liability to Saunderson for any damages.

[12] It is trite that provisional sentence procedum@vpites a process whereby
a creditor who has sufficient documentary proofhvat speedy remedy
for the recovery of money due without having to tiwmough an
expensive, cumbersome and often dilatory machiredryan illiquid
action. A creditor who has a liquid document ideato obtain an
enforceable provisional judgment speedily withcawihg to wait for the

final determination of the dispute between theipsrt

[13] A judgment granted in terms of this procedure aanfded upon the
presumption of indebtedness evidenced by the documleich is truly
liquid without requiring assistance of extrinsicid®mnce. The position
was stated as follows First National Bank Ltd v Avtjogldu

“A liquid document which a party seeking provisiosehtence must prove is
defined as one which evidences by its own termiouti the need for
extrinsic evidence, an unconditional acknowledgna#nihdebtedness in an
ascertained sum of money the payment of which es Hich and Others v
Lagerwey 1974 (4) SA 748 (A) at 754. The documagitmake payment by a
defendant dependent on the happening of a simpla ev the fulfilment of a
simple condition. The law, however, distinguishetwiken indebtedness
being subject to the happening of a specified eandtthe payment being so
subject. The latter situation will not affect theuidity of a document. Union
Share Agency & Investment Ltd v Spain 1928 AD 7480al; Joosub v
Edelson 1998 (3) SA 534 (W).”

®Rule 8 of the Rules for the Conduct of the Proaegslin the High Court; Herbestein& Van Winsen: Tieil
Practice of the High Courts of South Africd'esl. Juta.Page 1313.
42000(1) SA 989 (c) at 994 F-H



[14] In Joosub vEdelsdrthe court held that the enquiry when provisional

sentence is sought is a two-fold one:

“One must first determine whether the debt in goestalls within the
parameters set in cases such as Union Share Ag&nleywestment Ltd v
Spain [1928]AD 74 at 80-1] and Inglestone v Perdit&39 WLD 55 ]. If it
does, one then examines the condition to ascewlether it qualifies as a
simple condition. If it is, then one can merelyeg# in the summon and, if
necessary prove, fulflment thereof. If the claatsfthe first tests, however,
one does not proceed tothe second phase of thergfiqu

[15] In order to escape provisional sentence on adigdwcument the
defendant must satisfy the court on a prepondehpeobability that it is
unlikely that the plaintiff will succeed in the pdipal casé.

[16] It was persuasively contended on behalf of theemtidnts that
Annexure“A” is not a liquid document. On its wordiiit states that the
amount of money paid to the defendants by the defan is
compensation for loss of commission flows or fédse quantum of the
loss is based on the earning capacity of the defgéndver a period
preceding the conclusion of the Independent Cotdraagreements.
Once the amounts of money are paid by the plaintifappears the
parties are in equal positions and what is requifeitie defendants is to
work for the plaintiff for a contracted period ate paid for their
services. An obligation to pay does not appeafaciethe document but
depends on the future event. It also depends ofetiggh of the period
served by the defendants and what amount shoulgdayable. On
consideration of the points taken and examinatioth® documents the

plaintiff is relying on | am not persuaded that tbdecuments the

®1998(3) SA 534 (W) at 538 C-E.
®De Atouquia v Braz 1989 (2) 807 (A); Syfrets MogaNominees Ltd v Cape St Francis Hotels (Pty) Ltd
1991 (3) SA 276 (SE). Van Winsen&Hepstein (suppdB15; 1395-1402.



[17]

[18]

plaintiff's claims are based constitute clear andequivocal

acknowledgment of debit.

In addition either party has a right to termin#ite agreement for any
reason whatsoever which provision may be foundetaticonscionable.
The defendants have also raised some alleged wentians of the
Financial Advisory and Intermediary Services Actldhe Competition
Act which cannot be ignored. They go to the legalitg @nforceability
of the very agreements that the plaintiff baseslagns for provisional
sentenceé Furthermore, there is a dispute about the causee o
termination of agreements. The defendants areylikelsucceed with
their counterclaims should they successfully pratetrial that the
plaintiff breach the agreement and that they saffetamages as a result.
It is interesting to note that should the defensld® unable to complete
the contracted period by a few days they wouldxXpeeted to pay 75%
of the amounts they received.

In the case of Le Grange the plaintiff filed aplagation for amendment
of its summons. The purpose of the amendmentsslstitute Annexure
“A” with another document to be marked Annexure “Adhich was
concluded by the parties subsequent to Annexure TAEe purpose of
the amendment is to replace the amount of R1 3@3000with an
amount of R1500 000-00. The defendant has a goaadt ploat the
amendment is only made in the replying affidavitl avhen the matter
has already been enrolled for hearing without dffagy him sufficient
time and space to oppose the application. Howewetight of my

finding on the merits of the provisional sentenkanas, | am inclined to

"Cassimjee v Naidoo ;Cassimjee v Sing and anoth&® {9) SA 139 (N) at 141 B-C.
IntergritasOuditeureingelyf v Crous [2002]1 ALL $83(T).
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accede to the application for amendment. The faait Annexure “AA”
was concludedbetween the plaintiff and Le Grang®mmon cause and
does not materially affect Le Grange’'s defence he provisional
sentence claim. It merely increases the plaintiffisantum and the
duration of the contract between the two partiesnfd8 months to 60
months. In my view, costs of the provisional seo&mproceedings

should be costs in the cause of the action.

[19] In the circumstances the following ordersare made:

Caseno. 2/12 (Le Grange):

1. The Application for the amendment of the summons is
granted.

2. Provisional sentenceisrefused.

3. The summons is to stand as a simple summons and the
defendant is deemed to have served a Notice of Intention to
defend today (14 September 2012 being the date of this
judgment and order). Thereafter the rules of Court are to
apply regarding thefiling of further pleadings.

4. The costs of the provisional sentence proceedings shall be costs

in the cour se of the action.

Case No: 3/2012 (Saunder son):

1. Provisional sentenceisrefused.
The summonsisto stand as a ssmple summons and the defendant
Is deemed to have served a Notice of Intention to defend today (14
September 2012 being the date of this judgment and
order).Thereafter the rules of Court are to apply regarding the
filing of further pleadings.
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2. The costs of the application for provisional sentence shall be

the costsin the cour se of the action.

L P TLALETSI
JUDGE: NORTHERN CAPE HIGH COURT

Appearances:

For the Plaintiff: Mr Fletcher
Instructed by: Gerings Attorneys
For the Defendants: Mr P Visagie

Instructed by: Theron&Vennote
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