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DELIVERED ON: 1O AUGUST 2012

MOCUMIE. J

{1j This is an opp*sed apprication in which the applicant seeks

relief for an order in th* following terms:

That the Applicant be authorised and *mpowered to

perfect its security in terms of the special notarial

covering bond 8N1188/2AAT in respect of for-ty-five dairy

oows ("fhe couvs"), being the property of the Respondent;

That the Applicant be authorised to enter in and unon the

premises af the Respondeni at the fanrn Goedehcap,

Koppies, Free State Frovin*e, CIr any *ther premlse* of

the Respcndent lvhele the cotr,'s nlay be fcund, to

*xercis* the rights affarded to the Applic*nt's in i*rnrs of

;i:i";** '1? *f A*n*xui"e ',{4,, ',.* the Appilcatt,s founding
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affidavit, inciuding the right to take and retain poss*ssion

of ihe cows of the Respondent as long as the Applicant

may deem fit.

That the Applicant be authorised tc sell and disp*se of

the cows by public auctian or by private treaty, or

otherwise, in strch a manner and on such terms as the

Applicant may decide and to eonvey a valid tifie to any

purchasens thereof. [**leted during the hearing on 14

June 24123

That the Applicant be authorised to remove the cows

from the premises of the respondent referred in prayer 1

above, for the purpose of dealing therewith in ternns of

this order.

$hould it be necessary, that the Sheriff of ihe High Court

be authorised to ex*cute the terms of 1 and 4 above on

behalf of the Applicant.

That the Respandent b* ordered to pay the ccsts of this

application on the scaie as between attorney and clieni.

Further andlor altennative relief."

Applicamt is $tandard Sank cf $outh Afrlca Ltd, a compeny

duly ine*rpar*ted and r*Ei$tered as a *on"rmercial b*nk anrd

a eredit provider as d*fined in th* hjati*n*l cr*dit A*t, 34 of

20s5 {"the Act"},',nhieh h*s its prin*ipal *i**e *f business

and r*gistered head *ffi*,* ei gth Floor, standard ffiar^ik

J
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Sirnm*nds Street, J*hannesE:urg, Gaut*ng

Province. ffiesp*nd*r":i ie G H Lnubser Ba*rdery efi, a cl*sa

corpcretion, duly inc*rpnrated in terms uf the iaws nf th*

Republic of $outh Afnica with registered, aejdr*ss, and

dcmicilium citandi *t ex**utandi, at the farr* G**d*hoep,

Koppies, Free $tate Pr*v!ne*.

l3l Although denied by respondent, on the basis nf ahsence af

proof cf the agreement, applicant alleged that cn 22 Oatober

2004 the p*rties entered into an oral agreerner"rt in terms of

which the respondent apened a business current accoutnt

with an rverda"aft facility at the applicant. ln tcrms of this oral

agreernent, th* amount *utstanding in tsrms sf the aforesaid

averdraft facility was repayable by respar-:dent to it on

demand.

t4l On 29 frlovember 20S6 applicant, thrcugh its duly appointed

representative, and respondent, represented by Gabri6l

i-lendrik [*nubser {"L*ubset''} end Chr[stin* fu4agdaf*n*

Loubser, entered into a business terryl i*an agr*effieilt, 1'fi;e

relsrnsss i*r*: t'*:*n") attached to the papffir$ &$ &finffxur* "*".
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The meterial terms *f the busir.r*ss t*rm !c*n wore the

follawing:

"v.1 The lcan facirity an'rount paid t*, CIr on behalf of, the

Respondent was an amourit of R3SS g&S-Gfi;

7.2 Interest wourrd be charg*d at 1% ione pere*nt) per

annum abave the prinre interest rate ruling fram time to

tiffie;

7.3 The intenest payable by the respondent is ealculated on a

daily basis from the outstanding barance, is charged

monthly in arrears on a date ccnvenient to the Applicant

and was due and payabre immediatery. Any interest

which is unpaid on the due date, war.rid he eapitalised on

that date;

7.4 The Applicant may convert the business term loan facility

to one repayabre sil dernand if any cf the foilowing

default events occurred :

7.4'1 if the Respondent breach any of the terms of the

business term loan or any other agreement

between the Applicant and the Respondcnt, and

the Respondent fairs to renredy the breach within

$evan {Zi day *f. reeelvir:g wriiirrg notic* to eja sa:

or

7.4.2 the ffi*spondent fails to p*y any smount due in

t*rnrs *f cleuse Z *f the letter of grant, and tha
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Respcndent fail* to remedy his hreach wiihin

seven (7) days of receiving written nutice to do sa.

The principal d*bt, t*g*ih*r with interest, was repayable

by the Respondent sver an inltia! term of eighty-four

months" The nrinin'lum monthly instalnrent payable by the

Respcndent is calculated using a repayrnent factor of

1f45'n of thc faciliiy am*unt. The minimuln monthly

instalment is R$ S€6-67.

A cefiificate signed by one cf the managers o{ the

Applieant, whose appointment need not be proved, will,

on its rnere productlon, be sufficient prcof, unless the

contrary is proved, of the amount of the debt ai any time,

the faci that the debt is due and payable, the rate af

interesi payabNe, the date from which the interest is

calculated and any ather nratter relating to the debt.

The Respsndent will pay all fees, eosts and charges

referred to in the business ternn [cen, including legal costs

on an attcrney and client scale."

On 16 $eptember 20CI8 the partle$ agfrin entere* intc

another aEreen'lent, a writter: agricultural prcdueti*n loan

agreeieent f"f/:e agricuftural pr*tft_rcfiCIr't f*an agru#{t}Gt}t"}. A

copy th*r*of is app*nded to the p*glnat*d pfip*rs *s

ann*xui^€ "il".

^7 -7
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tsl rh* material terms of th* agricuFtural produ*t!on Inan

*greem*nt vs*ne th* fe ll*wing:

"11"1 Thc principal debt or cr*dit lirnit *vailabie by th*

Respond*nt at the incepii*n of the aforesaid agreement

was the an,rnunt of R'X a'miliiem,

11.2 lntere*t cculej be *harged by the App:licant at a variabie

intcrest rate linked to the printe rrrlerest rate by a rrrargin

o{ 0.7581a abcve the prime and was therefore sub.fect to

change;

11.3 The ternr cf the afaresald agreen"lent wes twelve manths;

11.4 The loan amount was repayable, in full, fronr the first

crop$ praceeds CIr w&s to be redu*ed as th* pro*eeds

fr*rn the s*le cf the crop were receiv*d;

11.5 The agriculturai production loan agreement cor:ld not be

carried over to the next year and had to be fully repaid by

3't August *S*9;

11.s rh* Respcnd*nt wauld be in dsfault af the aforesaid

agreement if it failed ta mak* payment, in fuil, on or

befare the paynrent date of any anrount owing by it."

i7l in its f*ur:ding *ffidavit *pplicnnt ailmg*c* th*t it ecn:plied v*ith

the a{*r*said ngrennr*ntn *nd r8$p*fi*ent br*a*h*d the

aEr*enl*nt* by f*i!!ng t* n:xl<s the r:s**s$*'"y ppyriisilts io it

*fi*r du* d*inand. in re*pcet *f.
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7.1 the oral egreement, r*sp*ndcnt is owing the amount of

R1s1 4s2.3r plus interest, calculated at the rat* cf

13.5% per annuffi, cafcurated deiiy ar:d campounded

m*nthly in arrcars, frcm ?$ $*ptember za11to date of

final payrn*nt ts th* appiieant. A copy of the certificate

af balance is appended to the paper$ as annexure ,,F,,.

7.2 the business tern: loan, respondent is cwing an amount

of R235 857.8s plus interest ealculated at a rate of

1a.5% per annum, carcurated daily and compounded

monthly in arrears, frsrn 25 $eptember ?.011. A copy

of the certificate of bafance is appended ts the papers

&$ annexure "C".

7 "3 the agricultural production lcan, respcndent is owing an

amount of R71 #Tfr.&z plus int*rest at the rate sf

11.25% psr annilr'n, carcurated daity and compounded

monthly in arrears, fn"cryr zs $eptennber za11to date of

final payrnent to the applicant. A c*py of the certificate

of balance is appended t* the papers &s aflnsx{-,,r* ,,H',.

Applicant alleged that resp:*ndcnt w&$ *urrenffy indebted to it

in the *rnaur"'rt of R4Z* S22.*9.
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t8l As security fcr paym*nt by respcndent tc appli*ant of *ll

monies dus, by resnandent to applicant in gcn*ral, the

Nstarial Bon* {annexure "A"} wa$ rcg!*tercd in the

Bloemfonteir: Deeds Registry cn .!8 Jarruary ?007.

tgj Th* express t*rnrs of the t{ctarial B*nd mre:

"18.1 The Respondent ackr"rowledged and dectar"ed that it was

indehted to the Applicant in the amnunt of R3SCI SS0-S0

(Three Hundred Thousand Rand);

18.2 The Respondent renounced all benefits frorrr the legal

exceptions, inc!uding fiafi nurnsratae pecuniae, nCIn

cau$a debiti, errare calculi, revision of accounts, no value

received, excussicn and division, de duobus vel pluribus

reis debenr.!i, and ali other legal benefits and exceptions

with the force, meaning and effect wherecf it declared

itself to be fully acquainted;

18.3 The Respondent hvp*thecated to and in favour of the

Appliqant {qrty-fi}ie dqir\,{ qolvs et KZ SSS:SCI {SeVen

Thaus.and R*nd) per cpw. i.n generai,

18.4 Thq Respondent-declqre.cJ .snd sekncwi*dped that ihe

natarial.bond is colrtinilin*. co.verinq sec{-rrity for all and

anv sunrs af m*ni*s that mav_ry:w or in future be duq.

owinil and payable by the Applicant frorn the Respcnder":t

frcm whatsoever f,aLJ$e arisinq.



[1il] Th* h!*tarial ffiond furth*r pr*vides lnt*r at'ia as f*llnws:

o

'X8.5 Thc R*sp*ndsnt *cnsented t* attorn*y and eli*nt c*sts ln

the event *f it brea*hir:g ths n*tarial b*nd." i*wn

erxphauis)

"1S.3 in thc event cf the Respondent failing to pay any amount

payabte under the nctariai bond on the due date ar

commit a breech of any term cf candition of the nstarial

bsnd, ihen in sueh svent the Appticant would, without

prejudice *f any other right or nemedy which tlre Applic*nt

has in terms sf the nctarial bond or ctherwise, being

entitled to.

19.3.1 claim and recover from the Respondent the full

amount *f the Respondent's indebtednecs towards

the Applicant;

19.3.2 to entsr any prenri$es occupied by the Rospondenl

and ta take passession of any af the assets thereof

d*scribed in the notarial bond;

19.3.31o keep _the .aforgpaid aesets as $ec-u.rity for

pey{nent al the amounts outstandinq hv the

App-iicant ta the fresp-ondent qnd ts kFep sar_rre in

ilq pe$sq$pj qfr*+s-!i, i:,fi_ +$ _tiM
it l*eessary; {*wn *n tph#sis}
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19.3.4to s*ll th* assets by way of public au*tion, or

otherwise in the scle discretion cf the Applicant on

the terms and *cnditi*ns r,rrhich the Applicant

deen"is necsss&ry."

[1 1] !n his er]$werlng affid*vit Lslrb**r, on b*half mf resporrd*nt,

11.1 denied that there was an or*l asre*ment entered into

in ternrs of v-rhich re*por:dent opencd

curnent account with an overdraft facilitv

dt

at

business

applicant.

Respondent further denied owing ffiny emount in terms

sf this alleged nral agreen"lent.

11.2 deni*d that the ce*ificmte of balance canstitut*s

sufficient proof of the indebtedness and that the

*pplicant has provided an! prnof of th* arn*unt *f

R300 000.00 or how was it taken up.

1 1.3 denied that it is in breaeh of the agrieultural prnduction

loan agreernerit and *hall*ng*s the certiflcate cf

balarrce.

Ll2j Respondent furth*r raised a p*rnt in fiminq* th*t *ppli*ant h*d

n*t *stablished e right ta p*rf*et it** s*er:rity, it: firat thc

altcged ind*!:tedn#ss *f rexp*nd*nt has not be*n er-:d*rsed

by *ny c*t;ffi of lsw by m*nns *f a;ueig;.:l*nt *r *th*rwi*e.
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"1(1) lf a Notarial bond hypothecating corporeal movable

propedy specified and described in the bond in a manner

which renders it readily recognisable, is registered after

the commencement of this Act in accordance with the

Deeds Registries Act, 1937, such property shall -
(a) subject to any encumbrance resting upon it on the

date of registration of the bond; and 
:

(b) notwithstanding the fact that it has not been

delivered to the mortgagee,

be deemed to have been pledged to the mortgagee as

effectually as if it had expressly been pledged and

delivered to the mortgagee."

[16] Harms JA referring to the work of Joubert (ed) LAWSA Vol

17 ft reissue para l5171in Gontract Forwardins (Ptv) Ltd v

Chesterfin (Ptvl Ltd and Others 2003 (2) SA 253 (SCA) at

257E-H recently restated the law governing the

hypothecation of movable property for security as follows:

"The holder of a general notarial bond does not enjoy a

real right of security in the assets subject to the bond.

There is nothing to prevent the owner from dealing with

and disposing of the assets subject to the bond, or of

bonding them to another creditor. The creditor cannot

prevent the alienation or pledge of the assets subject to

t3l
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the bond, cannot follow up the property in the hands of

the acquirer and cannot prevent a judicial attachment.

The rights of the bondhorder are of importance mainry

upon insolvency. The bondholder is not a secured

creditor and is entiiled to a preference over the

concurrent creditors of the insolvent only with respect to

the proceeds of assets subject to the bond. In order for

such a right afforded to a creditor in terms of a notarial

bond to be regarded as a real right actual possession of

the movable assets is a prerequisite, such a creditor must

perfect its notarial bond by taking physical possession of

such assets encumbered.

t4J A perfection clause entifles the holder of the bond to take

possession of the movables over which the bond has

been registered .Such a clause amounts to an agreement

to constitute a pledge and will be enforced at the instance

of the bondholder, whereupon the creditor obtains a real

right of security. . . "

t17l Mr Els, on behalf of respondent, submitted that the dairy

cows concerned are readily identifiable as prescribed in s1

(1) of the Act, thus, there was no need for applicant to

pefect its security. He submitted further that clause 13.3 of

the Notarial Bond stated that before applicant could invoke

any of its rights in terms of the Notarial Bond it must have
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cailed upon respondent to deliver the dairy cows. Absent

such request the application ought to be dismissed.

[18] Both counsel referred to Die standard Bank van suid-

Afrika en l'lendrik christiaan calitz unreported judgnrent of

wright, J delivered on 13 April 2000 in support and against

the submission that it was peremptory fcr applicant to have

requested respondent to deliver the disputed dairy cows first

before initiating these proceedings.

119l Mr Els urged me to follow the glandard Bank v HC calitz

matter as it was on all fours with this case. I cannot agree

with him.

[20] The standard Bank vs HC calitz-case is distinguishable on

the basis that applicant in that matter sought the relief to

perfect it security without any notice to respondent which

was correctly described as a draconic step to take and not to

be condoned by courts. secondry, the facts of the standard

Baql& end HC Calitz case are different from the facts of this

case.
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l21l Clause 13.1-13.3 of the Notarial Bond in this case provides.

"Die bank mag sonder benadeling van enige ander regte -
13.1 Die regte uitoefen wat ingevolge hierdie verband aan

hom verleen is met inbegrip van,maar nie beperk nie

tot,daardie regte wat in 12 hierbo vermeld is -
13.1.1. Of asonderlik of gesamentlik of in sodanige tye

wat die bank geskik nrag vind;

13.1.2. self of deur rniddle van enige

d i re kte u r, be st u u rd e r, be a m pte, we rk ne me r, d i e n a

ar.agent of onafhanklike kontrakteur deur hom

vir hierdie doel be noem;

13.1.3. in afsonderlike regsgedinge(synde die

verbandgeweer hiermee afstand doen van die

reg om te pleit dat sodanige regte tydens een

geding uitgeoefen moes gewees het);"

13.2 onveruuyld op aanvraag enige koste of uitgawes wat

redelikerwys by die uitoefening van enige sodanige regte

aangegaan is,op die verbangewer verhaal;

'13,3 indien die verbandgewer weier om op aanvraag besit van

die bates oor te gee,by enige bevoegde hof aansoek doe

nom 'n bevel vir die lewering van sodanige bates."

[22J This clause is couched in permissive language. Especially if

read with clause 12 of the same Notarial Bond, it cives
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applicant several options to exercise upon respondent's

failure to comply with the terms and conditions of the

agreements including requesting respondent to deliver the

hypothecated assets. But, it definitely does not prescribe

that applicant must first request respondent to return the

hypothecated assets. The request is but.one of the options

which applicant could have exercised and it chose not to but

opted for the court route which is just as permissible.

[23] To that extent, in terms of the Notarial Bond in this case

applicant was not obliged to request respondent to deliver

the cows first before it approached the court. There is simply

no peremptory provision to that effect in the Notarial Bond in

this case unlike in the Standard Bank v HC Calitz matter.

l24l Mr Zietsman referring to the Supreme Court of Appeal case

of lkea Tradinq Und Desiqn AG v BOE Bank Ltd 2045 Q)

SA 7 (SCA) submitted that the forty five dairy cows, referred

to in the Notarial Bond, were,without specific identification

mark or number and thus not readily identifiable as

prescribed by section 1(1) of the Act to the extent that one
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was not able to distinguish them from the rest of the other

dairy cows on respondent's property.

[25] In lkea Tradinq above at 12F - D para [10] and [1 1] the

Supreme Court of Appeal stated:

"The test for determining whether an item is 'readily

recognisable'from the bond in terms of s 1(1) ...is whether third

parties can deterrnine the identity of each asset without regard

to extrinsic evidence. This is essential. ..., to avoid fraud and

controversy, and leaves no room for conflict... "

[26] The dairy cows in dispute are identified on the Notarial Bond

as forty five dairy cows without any specific reference to any

distinct features or description. ln my view, this lack of clear

and specific distinction of the particular forty five dairy cows

in dispute on the Notarial Bond or other wise made it virtually

impossible to separate them from others if attached by other

creditors or to trace them in the event that they were

removed from where they wer-e. In my view, the description

of the forty five dairy cows in dispute does not satisfy the

provisions of sectionl (1) Even if lmay be wrong on this,

respondent has, in any event and over and above clause
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3.3.1, also encumbered all its movable assets in terms of

clause 3.3.2 of the Notarial Bond. The fofty five dairy cows

automatically fall thereunder.

t27l rhe argument that the dairy cows were milked every day and

if removed from their environment, might suffer stress and

not be as productive as they should be, which will result in

hardship for respondent and others affected such as

employees and that its business can close down if applicant

is allowed to perfect its security cannot stand. I find it highly

improbable that applicant can insist to take possession of the

dairy cows only to let them die from stress or rack of proper

care at the risk of forfeiting what is due to it. Neither can I

disregard the clear intention between the parties to be bound

by the terms and conditions agreed upon in the event of

failure to comply with any such terms and conditions by any

party. Contrary to what was strenuously suggested on

behalf of respondent, the circumstances of this case are

totally different from the harsh circumstances which prevailed

in Havnes v Kinq williamstown Municipalitv 1951 (2) sA

371 (A).
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[28] I am satisfied that applicant has proven its case on a prima

facie basis that the amounts, referred to in ihe certificates of

balance as per annexures "C" ,"E" and "F" to the founding

papers, are in fact due to applicant. Appiicant has further

proven that !t e*mpfl*d with {h* af*r*smld *Sre#rn*nt* *nd

that re*pondent breaehred the agre*ments by failing to mak*

th* nece$$sry payments t* applicmnt aft*r due demand by

epplicant. The reffi$on$ resp*ndent has mdvaneod why it

ta!led to c*rnply with the clear terms *f the aSr*ern*nts are

nct relevant at this stag*, in thls type of pr*e*edings.

[2S] I am bound to follow the Supreme Court of Appeal's decision

of Contract Forwardinq Ltd referred to above where the

Court stated that applicant in a situation such as this is in the

same position as any other creditor and has no better rights

than other creditors unless and except if it establishes its

rights by taking possession of the hypothecated assets.

[30] This begs the question. lf applicant in this case is prevented

fronr exenting its rights in terms of a clear and unequivocal

agreement between it and respondent what other options

does it have? None.



20

l31l ln the circumstances, I am of the vievu that appiicant is

entitled to the retief sought based on the agreement between

the parties as per clause 19.9.3 of the Notarial Bond

"to keep the a{onesaid ass*ts *s *e**rity f*r paym*nt of the

anrcurrts cutstanding by the Applicant to the ftespondent and to

ke*psanreinitgp*s$e$$lcnaslongastheAppticantmaydeeni

it necessarY... "

t32l l am furthermore satisfied that applicant has established a

right to the relief it seeks. lts security needs protection'

l33l lnsofar as ccsts are concerned there is no reason why the

genera|ruleapp|icab|etocostsshou|dnotapp|y'lnthe

instance, I make the following order:

"The application is granted with costs'"

ORDER:

ffi**qiruEffi,
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Cn behalf of appltcant: Adv P Zietsman SC
lnstructed bY.

MatsePes lnc
BLOEMFONTEIN

On behalf of resPondent: Adv J Els
Instructed bY:

Rosendorff Reitz BarrY

BLOEMFONTEIN


