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[5] o in the matter of {mprefed (Pty} Ltd v National Transport

Commission’ the Appellate Court said ;

“At the outset it need hardly be stressed that:

‘The whole purpose of pleadings is to bring clearly to the notice of the Court

and the parties to an action the issue upon which refiance is to be placed.’
{Durbach v Fairway Hotel Ltd 1949 {3) SA 1081 (SR) at 1082.)

This fundamental principle is similarly stressed in Odgers’ Principles of

Pleading and Practice in Civil Actions in the High-Court of Justice 22™ at 113:

‘The object of pleading is to ascertain definitely what is the question at issue

between the parties; and the object can only be attained when each party

states his case with precision.

The degree of precision obviously depends on the circumstances of each
case. More i required when the claims are based upon the provisions of a
detailed and compiex contract, in which numerous clauses confer the right to
additional payment in differing circumstanced - a contract, moreover, in
which such payment are to be determined, calculated and dlaimed in different
ways depending on which clause is relied upon. In addition, as already

pointed out, the contract may choose to base the clause of action on same

11993 (3) SA 94 (AD) at 107C-H.
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common law ground (breach of contract, enrichment or delict) quite unreiated
to any additional payments for which the contract provides, Particularly in this
context, it goes without saying that a pleading ought not fo be positively
misleading by referring explicitly to certain clauses of the contract as
identifying the cause of action when another is intended or will at some latar
stage—in this case as the last possible moment-—be relied upon. As it was

put by Milne J in Kali v Incarporated General insurance Ltd 1976 (2) SA 179

(D) at 182A:

‘...a pleader cannot be allowed to direct the attantion of the other party to one

issue an then, at the tnal, attempt to canvass another.’

The crisp point t0 be decided in this matter, in my view, is whether
the appellant when he performed his duties to the companies
nominated to as & non-executive director, did so as an employee
of the respondent, and if so, was he not entitled to receive the
director’s fees and bonuses paid by the relevant companies, and
whether the respondent was entitled to appropriate for itself such

director's fees and bonuses intended for the appellant.







(10]

(1]

Itis common cause thatf at the commenc__ement of the triga!, the
Court directed that the main issue to be decided and proceeded
with, was whether the board fees and bbnuses received by th_e
respondent (as the director's fees and bonuses for the Appellant)
should be paid to the appeilant or ;espondent. The matter per
agreement proceeded 6n!y on the merits and on the narrow

issues identified by the Court.

The Court a2 quo found that the appellant was (i) nominated by the

respondent to the non-executive directorship of the receptive

companies; (i) was acting as an employee of the respondent in

his directorship; and (iii) as such was not entifled to receive the
respective director’s fees and bonuses over and above his agreed

remuneration.

It is ftrite that an emptéyee owes fiduciary duty to his or her
employer and must not act against the interest of the employer.
He or she cannot earn for himself or herself secret profits in the

course of his employment without the consent of the employer.
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[15]

respect, eloquently stated by Marge J in the matter of Fisheries

Development Corporation v AW Investments® as follows:

“The director's duty is to observe the utmost good faith towards the company,
and in discharging that dutly he is required to exercise an indépendent
judgment and to take decisions according fo the best interests of the
company as his principal. He may in fact be representing the interests of the
person who nominated him,- and he may even be the servant or agent of that
person, but in carrying out his duties and functions as a director, he i5 in law

obliged to serve the inferests of the company o the exclusion of the interests

of any such nominator, employer or principal. Me cannot therefore fetter his

vote as a director, save in so far there may be a contract for the board to vote

in that way in the interests of the company, and, as a director he cannet be

subject to the control of any empleyer or principal other thén the company.”

On the strength of the Margo J's cited authority herein above, the
appellant, although nominated by the respondent o the respective
difectcrship, couid not have been acting in such directorship as an
employee of the respondent. He owed fiduciary duty not to the
res_pondent but to the respecﬁvercompanies to which he was

directly accountable by virtue of his non-executive directorship. In

1980 (4) SA 156 (WLD) at 163D-H.
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