
IN THE NORTH GAUTENG HIGH COURT, PRETORIA 
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V a n d e r B y l , A J : -

I n t r o d u c t i o n 

[1 ] In t e r m s o f t h e r e g u l a t i o n s p u b l i s h e d u n d e r s e c t i o n 2 4 B o f t h e E n v i r o n m e n t 

C o n s e r v a t i o n A c t , 1 9 8 9 ( A c t 7 3 o f 1 9 8 9 ) , by G o v e r n m e n t N o t i c e R . 1 4 9 of 13 F e b r u a r y 

2 0 0 9 {"the regulations") p r o v i s i o n is m a d e fo r t h e m a n a g e m e n t o f w a s t e t y r e s . 

[2] T h e r e g u l a t i o n s w e r e p r o m u l g a t e d o n 13 F e b r u a r y 2 0 0 9 a n d c a m e in to o p e r a t i o n 

o n 3 0 J u n e 2 0 0 9 ( G o v e r n m e n t N o t i c e R . 5 2 0 of 3 M a y 2 0 0 9 } . 

T h e r e g u l a t i o n s r e l e v a n t t o t h i s a p p l i c a t i o n 

[3 ] In t e r m s o f t h e s e r e g u l a t i o n s a t y r e p r o d u c e r , a s d e f i n e d in r e g u l a t i o n 1 , is 

r e q u i r e d t o r e g i s t e r w i t h t h e M i n i s t e r ( t he F i rs t R e s p o n d e n t ) , in t h e c a s e o f a p r o d u c e r 

o p e r a t i n g o n 3 0 J u n e 2 0 0 9 , w i t h i n 3 0 d a y s a s f r o m 3 0 J u n e 2 0 0 9 ( ie , m o r e o r less on 

2 9 J u l y 2 0 0 9 ) a n d , in t h e c a s e o f a p r o d u c e r c o m m e n c i n g b u s i n e s s a f t e r 3 0 J u n e 2 0 0 9 , 

at l e a s t 3 0 d a y s p r i o r t o c o m m e n c i n g b u s i n e s s ( r e g u l a t i o n 6 ( 1 ) ) . 

[4 ] In r e l a t i on to a t y r e p r o d u c e r o p e r a t i n g o n 3 0 J u n e 2 0 0 9 , r e g u l a t i o n 6 (3 ) p r o v i d e s 

a s f o l l o w s : 

"(3) A tyre producer operating on the date of commencement of these 
Regulations must either-

(a) prepare and submit to the Minister, an integrated industry waste 

.../... 
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tyre management plan, within 60 days of registering in terms of 
subregulation (1) for approval (ie., more or less on 28 September 
2009); or 

(b) register with an existing integrated industry waste tyre 
management plan approved by the Minister; and 

(c) comply with the integrated industry waste tyre management plan 
immediately on receiving the Minister's approval, or comply 
within 60 days with an existing integrated industry waste tyre 
management plan approved by the Minister (ie., 60 days after 23 
July2012, being before or on 21 September 2012).". 

[5 ] In r e l a t i o n t o a t y r e p r o d u c e r c o m m e n c i n g b u s i n e s s a f t e r 3 0 J u n e 2 0 0 9 

r e g u l a t i o n 6 ( 4 ) p r o v i d e s a s f o l l o w s : 

"(4) A tyre producer commencing business after the commencement of 
these Regulations shall not begin operations without an integrated 
industry waste tyre management plan approved by the Minster or without 
providing written confirmation to the Minster of acceptance into an 
existing integrated industry waste tyre management plan approved by 
the Minister.". 

[6 ] In r e l a t i o n t o a t y r e p r o d u c e r w h o w i s h e s t o d e r e g i s t e r f r o m a n i n t e g r a t e d 

i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n r e g u l a t i o n 6 (6 ) p r o v i d e s a s f o l l o w s : 

" (6) A tyre producer must inform the Minister if they deregister from an 
integrated industry waste tyre management plan 120 days prior to 
deregistering". 

[7 ] T h e f o l l o w i n g p r o h i b i t i o n s is p r o v i d e d f o r in r e g u l a t i o n 6 ( 7 ) w h i c h r e a d s a s 

f o l l o w s : 

''(7) A tyre producer may not manufacture, import new, part worn, 
retreadable casings or vehicles fitted with tyres or distribute or sell new, 
part worn or retreaded tyres, unless they can demonstrate that they 
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either-

(a) have an integrated industry waste tyre management plan 
approved by the Minister or; 

(b) belong to an existing integrated industry waste tyre management 
plan approved by the Minister". 

[8 ] In r e l a t i o n to t h e c o n s i d e r a t i o n of a w a s t e t y r e m a n a g e m e n t p l a n , r e g u l a t h 

1 1 ( 1 ) a n d (2 ) r e a d s a s f o l l o w s : 

" 11. (1) The Minister on receipt of an integrated industry waste tyre 
management plan -

(a) may require additional information to be furnished and a revised 
plan to be submitted within a timeframe indicated by the Minister; 

(b) must publish the integrated industry waste tyre management plan 
in the Government Gazette for a period of 30 days for comment; 

(c) must send comments received to the person responsible for 
producing the plan for consideration and incorporation where 
relevant; and 

(d) must, after incorporation of any comments, review the revised 
integrated industry waste tyre management plan, approve it with 
or without conditions, or reject the integrated industry waste tyre 
management plan with reasons and with a timeframe for 
resubmission. 

(2) An integrated industry waste tyre management plan that has been 
rejected in terms of subregulation (1)(d) must be amended and 
resubmitted to the Minister within the timeframe indicated by the 
Minister.". 

R e l e v a n t f a c t s o f t h e m a t t e r 

[9 ] It is c o m m o n c a u s e -
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(a) t h a t t h e F i rs t A p p l i c a n t s u b m i t t e d a n i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t 

p l a n f o r a p p r o v a l by t h e F i rs t R e s p o n d e n t o n 4 Ap r i l 2 0 1 1 a n d h a s , u p o n its 

r e j e c t i o n by t h e F i rs t R e s p o n d e n t o n 15 N o v e m b e r 2 0 1 1 r e s u b m i t t e d - a s is 

p r o v i d e d in r e g u l a t i o n 1 1 ( 2 ) , a n a m e n d e d p l a n o n 3 0 J u l y 2 0 1 2 , t h e 

d e t e r m i n a t i o n of w h i c h is c u r r e n t l y st i l l p e n d i n g ; 

(c) t h a t a n i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n s u b m i t t e d by t h e T h i r d 

R e s p o n d e n t o n 2 2 F e b r u a r y 2 0 1 1 w a s a p p r o v e d by t h e F i r s t R e s p o n d e n t o n 15 

N o v e m b e r 2 0 1 1 a n d p u b l i s h e d a s r e q u i r e d by r e g u l a t i o n 11 (4) o f t h e r e g u l a t i o n s 

o n 2 3 J u l y 2 0 1 2 ; 

(d) t h a t t h e d e a d l i n e f o r c o m p l i a n c e w i t h r e g u l a t i o n 6 ( 3 ) f c ) is 2 1 S e p t e m b e r 2 0 1 2 , 

b e i n g 6 0 d a y s a s f r o m 2 3 J u l y 2 0 1 2 , b e i n g t h e d a t e o f p u b l i c a t i o n o f t h e 

a p p r o v a l o f t h e T h i r d R e s p o n d e n t ' s i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t 

p l a n . 

[ 10 ] ft w o u l d a p p e a r t h a t t h e F i rs t A p p l i c a n t ' s m e m b e r s ( t ha t , a c c o r d i n g t o t h e F i rs t 

A p p l i c a n t c o m p r i s e a p p r o x i m a t e l y 8 4 p e r c e n t o f f o r m a l t y r e a n d m o t o r v e h i c l e i n d u s t r y 

in S o u t h A f r i c a ) a n d t h e S e c o n d A p p l i c a n t h a v e c h o s e n no t t o r e g i s t e r a n d c o m p l y w i t h 

t h e a p p r o v e d i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n of t h e T h i r d R e s p o n d e n t 

a n d t o r a t h e r a w a i t t h e a p p r o v a l o f t h e F i rs t A p p l i c a n t ' s i n t e g r a t e d i n d u s t r y w a s t e t y r e 

m a n a g e m e n t p l a n . 

[ 11 ] A t a m e e t i n g w i t h t h e S e c o n d R e s p o n d e n t o n 2 3 J u l y 2 0 1 2 a c o n c e r n w a s r a i s e d 
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by t h e F i rs t A p p l i c a n t o f c l a i m s t h a t i ts s u b s c r i b e r s w o u l d , p e n d i n g t h e d e t e r m i n a t i o n o f 

t h e F i rs t A p p l i c a n t ' s ( r e - s u b m i t t e d ) i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n , b e 

o b l i g e d to c o m p l y w i t h t h e T h i r d R e s p o n d e n t ' s i n t e g r a t e d i n d u s t r y w a s t e t y r e 

m a n a g e m e n t p lan a s f r o m 2 1 S e p t e m b e r 2 0 1 2 , f a i l i ng w h i c h t h e y f a c e t h e s a n c t i o n s a s 

p r o v i d e d in t h e r e g u l a t i o n s . T h e S e c o n d R e s p o n d e n t c o n f i r m e d t h e s e c o n c e r n s at t h e 

m e e t i n g , 

[ 12 ] O n 15 A u g u s t 2 0 1 2 t h e F i rs t A p p l i c a n t a d d r e s s e d a le t te r t o t h e F i rs t a n d S e c o n d 

R e s p o n d e n t s s e e k i n g a n u n d e r t a k i n g t h a t p e n d i n g t h e d e t e r m i n a t i o n o f t h e Fi rst 

A p p l i c a n t ' s p l a n by t h e F i rs t R e s p o n d e n t , t h e S e c o n d R e s p o n d e n t w o u l d n o t c a u s e or 

t h r e a t e n a n y t y r e p r o d u c e r s u p p o r t i n g t h e F i rs t A p p l i c a n t ' s p l a n w i t h p r o s e c u t i o n o r 

s a n c t i o n s h o u l d s u c h t y r e p r o d u c e r s fa i l t o c o m p l y w i t h t h e T h i r d R e s p o n d e n t ' s p l a n . 

[ 13 ] In a le t te r d a t e d 2 7 A u g u s t 2 0 1 2 t h e S e c o n d R e s p o n d e n t r e p l i e d , r e l y i n g o n , 

p a r t i c u l a r l y , r e g u l a t i o n 6 ( 7 ) , t h a t t y r e p r o d u c e r s w h o fa i l to c o m p l y w i t h t h e T h i r d 

R e s p o n d e n t ' s p l a n w i l l f a c e s a n c t i o n , i n c l u d i n g t h e w i t h d r a w a l o f t h e i r t y r e i m p o r t e r s ' 

i m p o r t p e r m i t s a s w e l l a s t h e e x p o s u r e to c r i m i n a l p r o s e c u t i o n s . 

[ 14 ] T h e A p p l i c a n t s a c c o r d i n g l a u n c h e d t h i s a p p l i c a t i o n t h r e e d a y s l a te r in w h i c h t h e y 

s e e k a n o r d e r -

(a) in Pa r t A o f t h e N o t i c e o f M o t i o n , f o r a n o r d e r , p e n d i n g f i n a l d e t e r m i n a t i o n of 

P a r t B, in t e r m s o f w h i c h t h e F i rs t a n d S e c o n d R e s p o n d e n t s b e i n t e r d i c t e d f r o m 

c a u s i n g o r t h r e a t e n i n g a n y t y r e p r o d u c e r w h o i n t e n d to s u b s c r i b e t o t h e F i rs t 

/ . 
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A p p l i c a n t s i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n , a s r e - s u b m i t t e d , 

w i t h p r o s e c u t i o n o r s a n c t i o n in c o n s e q u e n c e o f s u c h t y r e p r o d u c e r f a i l i ng to 

c m p i y w i t h t h e i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n o f t h e T h i r d 

R e s p o n d e n t ; 

(b) in P a r t B of t h e N o t i c e of M o t i o n , f o r a n o r d e r d e c l a r i n g t h a t p e n d i n g t h e 

d e t e r m i n a t i o n o f t h e F i r s t A p p l i c a n t ' s i n t e g r a t e d i n d u s t r y w a s t e t y re m a n a g e m e n t 

p l a n , a s r e - s u b m i t t e d , t y r e p r o d u c e r s w h o i n t e n d t o s u b s c r i b e t o t h e F i rs t 

A p p l i c a n t ' s i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n , a r e no t o b l i g e d to 

c o m p l y w i t h t h e i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n o f t h e T h i r d 

R e s p o n d e n t . 

E v a l u a t i o n 

[15 ] O n t h e o n e h a n d , it is , b r ie f l y s t a t e d , t h e R e s p o n d e n t s ' c o n t e n t i o n t h a t a l l t y r e 

p r o d u c e r s w h o d o e s n o t h a v e i ts o w n p l a n a r e , u p o n a p r o p e r i n t e r p r e t a t i o n o f t h e 

r e g u l a t i o n s , i n d e e d b o u n d t o r e g i s t e r a n d c o m p l y w i t h t h e T h i r d R e s p o n d e n t ' s a p p r o v e d 

p l a n w i t h e f f e c t f r o m 2 1 S e p t e m b e r 2 0 1 2 . 

[ 16 ] O n t h e o t h e r h a n d , it is t h e A p p l i c a n t s ' c o n t e n t i o n -

(a) t ha t , in r e l a t i o n t o t h e re l ie f s o u g h t in P a r t A , r e l y i n g o n t h e d e c i s i o n in l Y e o s f e r 

v Mitchell 1948 (1) SA 1186 (W), Mariam v Minister of the Interior 1959 (1) 

SA 213 (T) a n d Beecham Group Ltd v B-M Group (Pty) Ltd 1977 (1) SA 50 
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(T), "difficult questions of law" in c i r c u m s t a n c e s o f u r g e n c y c a n b e c o n s i d e r e d 

a s t o w h e t h e r t h e r e is prima facie s u b s t a n c e in t h e A p p l i c a n t s ' c o n t e n t i o n s ; , 

n a m e l y , t h a t t h e i n t e n t i o n c o n t a i n e d in t h e r e g u l a t i o n s is n o t to c o m p e l a t y re 

p r o d u c e r t o s u b s c r i b e to a n e x i s t i n g p l a n o n a p r o v i s i o n a l a n d t e m p o r a r y b a s i s , 

p e n d i n g t h e M i n i s t e r ' s d e t e r m i n a t i o n ; 

(b) t h a t , in r e l a t i o n t o t h e re l ie f s o u g h t in P a r t B, t h e A p p l i c a n t s h a v e , p a r t i c u l a r l y , 

w h e r e a f f i d a v i t s h a v e b e e n e x c h a n g e d by al l t h e p a r t i e s , u p o n a p r o p e r 

i n t e r p r e t a t i o n of t h e r e g u l a t i o n s , e s t a b l i s h e d a c l e a r r i gh t . 

[ 17 ] In r e l a t i o n to t h e p r o p e r i n t e r p r e t a t i o n t o b e a s s i g n e d to , p a r t i c u l a r l y , r e g u l a t i o n 

6 ( 3 ) ( c ) o f t h e r e g u l a t i o n s , it is t h e A p p l i c a n t ' s c o n t e n t i o n -

(a) t h a t t h e r e g u l a t i o n s o f f e r s t w o o p t i o n s , n a m e l y -

(i) o p t i o n A , t h a t a t y r e p r o d u c e r h a s t h e o p p o r t u n i t y of s u b m i t t i n g i ts o w n 

i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n ( w h i c h t h e F i rs t 

A p p l i c a n t h a s d o n e ) ; 

(ii) o p t i o n B, to r e g i s t e r w i t h a n e x i s t i n g i n t e g r a t e d i n d u s t r y w a s t e t y r e 

m a n a g e m e n t p l a n ( in t h i s c a s e , t h e i n t e g r a t e d i n d u s t r y w a s t e t y r e 

m a n a g e m e n t p l a n of t h e T h i r d R e s p o n d e n t ) ; 

(b) t h a t t h e e f f e c t o f t h e r e g u l a t i o n m u s t b e t h a t c o m p l i a n c e w i t h a n e x i s t i n g 

/ 



- P a g e 9 -

i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n w o u l d o n l y b e r e q u i r e d o n c e 

t h e p r o c e s s p u r s u e d in t e r m s of o p t i o n A h a s b e e n c o m p l e t e d , ie , w h e n it is 

e v i d e n t t h a t t h e M i n i s t e r ' s r e j e c t i o n of t h e p l a n h a s b e c o m e f i na l a n d b i n d i n g ; 

(c ) t h a t a n o t h e r i n t e r p r e t a t i o n w o u l d r e s u l t in a n a b s u r d i t y w h i c h in t u r n w o u l d resu l t 

in t h e r e g u l a t i o n s b e i n g u n l a w f u l , u n r e a s o n a b l e a n d o p e n t o a c o n s t i t u t i o n a l 

a t t a c k ; 

(d) t h a t t h e r e g u l a t i o n s d o n o t i n t e n d f o r c o m p u l s o r y c o m p l i a n c e w i t h a n e x i s t i n g 

p l a n in t h e i n t e r i m p e n d i n g t h e f i n a l d e t e r m i n a t i o n by t h e M i n i s t e r o f a p l a n 

a w a i t i n g s u c h d e t e r m i n a t i o n . 

[ 1 8 ] In s o f a r a s t h e i n t e r i m re l i e f s o u g h t in P a r t A is c o n c e r n e d , it is , f u r t h e r m o r e , 

c o n t e n d e d t h a t t h e b a l a n c e of c o n v e n i e n c e f a v o u r s t h e A p p l i c a n t s a n d tha t , 

f u r t h e r m o r e , s h o u l d t h e re l ie f c l a i m e d b e d i s m i s s e d , t h e A p p l i c a n t s w i l l s u f f e r i r r e p a r a b l e 

h a r m in t h a t t h e F i rs t A p p l i c a n t wi l l b e d o o m e d a n d its d e m i s e w i l l b e sw i f t . 

[ 1 9 ] A s f a r a s t h e b a l a n c e o f c o n v e n i e n c e a n d t h e A p p l i c a n t s ' a l l e g e d i r r e p a r a b l e 

h a r m a r e c o n c e r n e d , it is c o n t e n d e d -

(a) o n t h e o n e h a n d , t h a t , if t h e re l ie f c l a i m e d is d i s m i s s e d , t h e r e w i l l , d e s p i t e t h e 

f a c t , inter alia., t h a t t h e F i rs t A p p l i c a n t h a s e x p e n d e d at l e a s t R 1 1 m i l l i on o n its 

p r o j e c t in r e l a t i o n to i ts o w n p l a n , n o l o n g e r b e a n y raison d'etre f o r t h e F i rs t 

A p p l i c a n t ' s e x i s t e n c e a n d t h e F i rs t A p p l i c a n t ' s s u b s c r i b e r s w i l l h a v e to s p e n d 
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mi l l i ons o f r a n d t o e n s u r e t h a t t h e i r I T a n d i n f r a s t r u c t u r a l s y s t e m s c o m p l y w i t h 

t h e T h i r d R e s p o n d e n t ' s p l a n ; 

(b) o n t h e o t h e r h a n d , t h e F i r s t a n d S e c o n d R e s p o n d e n t s w i l l s u f f e r n o p r e j u d i c e 

w e r e t h e i n t e r i m re l ie f g r a n t e d p e n d i n g d e t e r m i n a t i o n o f P a r t B b e g r a n t e d a n d , 

a s f a r a s t h e T h i r d R e s p o n d e n t is c o n c e r n e d it w i l l n o t b e g e n e r a t i n g a n y i n c o m e 

b e f o r e t h e e n d o f J a n u a r y 2 0 1 3 . 

[ 20 ] A s is a p p a r e n t f r o m w h a t I h a v e s u m m a r i z e d f r o m t h e r e l e v a n t f a c t s o f t h e 

m a t t e r , it w o u l d a p p e a r t h a t in s t r i c t c o m p l i a n c e o f t h e r e g u l a t i o n s -

(a) al l t y r e p r o d u c e r s t h a t w e r e o p e r a t i n g a s s u c h o n 3 0 J u n e 2 0 0 9 ( ie . , t h e d a t e of 

c o m m e n c e m e n t o f t h e r e g u l a t i o n s ) w e r e r e q u i r e d t o r e g i s t e r a s s u c h a t t h e 

l a tes t o n 3 0 J u l y 2 0 0 9 ; 

(b) a t y r e p r o d u c e r t h a t s o w i s h e d w a s r e q u i r e d t o s u b m i t a n i n t e g r a t e d i n d u s t r y 

w a s t e t y r e m a n a g e m e n t p l a n b e f o r e o r o n 2 9 A u g u s t 2 0 0 9 ( ie . t h a t is 6 0 d a y s 

a s f r o m t h e d a t e o f r e g i s t r a t i o n o n 3 0 J u l y 2 0 0 9 ) ; 

(c) a t y r e p r o d u c e r w a s r e q u i r e d t o c o m p l y i m m e d i a t e l y w i t h its i n t e g r a t e d i n d u s t r y 

w a s t e t y r e m a n a g e m e n t p l a n o n a p p r o v a l b y t h e M i n i s t e r ( w h i c h is n o t t h e c a s e 

in r e s p e c t o f t h e F i rs t A p p l i c a n t ) o r , if it h a s n o t its o w n a p p r o v e d i n t e g r a t e d 

i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n , a s is t h e c a s e w i t h t h e F i rs t A p p l i c a n t , t o 

c o m p l y w i t h a n e x i s t i n g a p p r o v e d i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t 
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p l a n { in t h i s c a s e t h e p l a n of t he T h i r d R e s p o n d e n t ) b e f o r e o n 2 1 S e p t e m b e r 

2 0 1 2 ( ie . , 6 0 d a y s f r o m t h e d a t e o f a p p r o v a l o f t h e T h i r d R e s p o n d e n t ' s p l a n . 

[21 ] It w o u l d a p p e a r t h a t t h e F i rs t A p p l i c a n t f a i l e d t o c o m p l y in al l r e s p e c t s w i t h t h e s e 

p r o v i s i o n s in t h a t -

(a) it s u b m i t t e d i ts i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n o n 4 A p r i l 2 0 1 1 

a l m o s t n i n e m o n t h s a f t e r 3 0 Ju l y 2 0 0 9 , b e i n g 3 0 d a y s a f t e r t h e c u t - o f f d a t e f o r 

r e g i s t r a t i o n a s p r o v i d e d in r e g u l a t i o n 6 ( 1 ) o f t h e r e g u l a t i o n s ; 

(b) a f t e r i ts p l a n w a s r e j e c t e d o n 15 N o v e m b e r 2 0 1 1 , it r e - s u b m i t t e d its a m e n d e d 

p l a n a l m o s t e i g h t m o n t h s la te r on 3 0 J u l y 2 0 1 2 . 

[22 ] In v i e w o f t h e p r o v i s i o n s of t h e r e g u l a t i o n s it w o u l d s e e m t h a t t h e r e g u l a t i o n s 

w e r e d e v i s e d in s u c h a m a n n e r -

(a) t h a t t h e r e g i s t r a t i o n p r o c e s s w o u l d b e c o m p l e t e d o n t h e s a m e d a t e , ie , o n 3 0 

J u l y 2 0 0 9 , b e i n g 3 0 d a y s a f t e r t h e c o m m e n c e m e n t o f t h e r e g u l a t i o n s ; 

(b) t h a t t h e i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n s o f t y r e p r o d u c e r s 

i n t e r e s t e d t o i m p l e m e n t t he i r o w n p l a n s a r e t o b e p r e p a r e d a n d s u b m i t t e d o n t h e 

s a m e d a t e , in t h i s c a s e 3 0 S e p t e m b e r 2 0 0 9 , b e i n g 6 0 d a y s a f t e r t h e d a t e of 

r e g i s t r a t i o n ; 
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(c) t h a t a t y r e p r o d u c e r t h a t at t h e t i m e o f t h e c o m m e n c e m e n t o f t h e r e g u l a t i o n s 

d o e s no t h a v e its o w n a p p r o v e d i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n 

is r e q u i r e d to r e g i s t e r w i t h a n y e x i s t e d a p p r o v e d i n t e g r a t e d i n d u s t r y w a s t e t y r e 

m a n a g e m e n t p l a n a n d c o m p l y w i t h i n 6 0 d a y s w i t h s u c h i n t e g r a t e d i n d u s t r y 

w a s t e t y r e m a n a g e m e n t p l a n . 

[ 23 ] It is c o m m o n c a u s e t h a t at t h e c o m m e n c e m e n t o f t h e r e g u l a t i o n s o n 3 0 J u n e 

2 0 0 9 t h e F i rs t A p p l i c a n t d i d no t h a v e an i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t 

p l a n a n d h a d n o t p r e p a r e d a n d s u b m i t t e d a n i n t e g r a t e d i n d u s t r y w a s t e t y re 

m a n a g e m e n t p l a n b e f o r e o r o n 3 0 S e p t e m b e r 2 0 0 9 , b e i n g 3 0 d a y s a f t e r r e g i s t r a t i o n a n d 

6 0 d a y s a f t e r r e g i s t r a t i o n . 

[ 24 ] A s I h a v e a l r e a d y i n d i c a t e d , t h e F i rs t A p p l i c a n t s u b m i t t e d its i n t e g r a t e d i n d u s t r y 

w a s t e t y r e m a n a g e m e n t p l a n o n 4 A p r i l 2 0 1 1 , a l m o s t e i g h t m o t h s a f t e r t h e t i m e f r a m e 

d e t e r m i n e d in r e g u l a t i o n 6 ( 3 ) ( a ) . 

[ 25 ] It is a p p a r e n t t h a t t h e i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n s of t h e 

F i rs t A p p l i c a n t a n d t h e T h i r d R e s p o n d e n t w e r e c o n s i d e r e d o n t h e s a m e d a t e w h e n t h e 

F i rs t A p p l i c a n t ' s p l a n w a s r e j e c t e d a n d t h e T h i r d R e s p o n d e n t ' s p l a n w a s a p p r o v e d on 

15 N o v e m b e r 2 0 1 1 . 

[ 26 ] T h e T h i r d R e s p o n d e n t ' s p l a n w a s p u b l i s h e d a l m o s t e i g h t m o n t h s l a t e r o n 2 3 Ju l y 

2 0 1 2 . 
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[ 27 ] T h e F i rs t A p p l i c a n t r e - s u b m i t t e d i ts a m e n d e d p l a n in t e r m s o f r e g u l a t i o n 11(2) 

e i g h t m o n t h s a f t e r its r e j e c t i o n a n d s e v e n d a y s a f t e r t h e T h i r d R e s p o n d e n t ' s p l a n w a s 

p u b l i s h e d . 

[ 2 8 ] In m y v i e w t h e F i rs t A p p l i c a n t c a n n o t in t h e c i r c u m s t a n c e s re ly , a s it d o e s , tha t 

it c a n n o t b e c o m p e l l e d t o c o m p l y w i t h t h e T h i r d R e s p o n d e n t ' s a p p r o v e d p l a n in t he 

i n t e r i m p e n d i n g t h e f i na l d e t e r m i n a t i o n b y t h e M i n i s t e r o f a p l a n a w a i t i n g s u c h 

d e t e r m i n a t i o n s i n c e it -

(a) f a i l e d t o p r e p a r e a n d s u b m i t i ts i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p lan 

w i t h i n t h e p r e s c r i b e d 6 0 d a y s a f t e r its r e g i s t r a t i o n in t e r m s o f r e g u l a t i o n 6 ( 1 ) ; 

(b) a f t e r t h e r e j e c t i o n of its p l a n o n 15 N o v e m b e r 2 0 1 1 , r e - s u b m i t t e d its a m e n d e d 

i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n s a l m o s t e i g h t m o n t h s l a te r a n d 

s e v e n d a y s a f t e r t h e p u b l i c a t i o n o f t h e T h i r d R e s p o n d e n t ' s p l a n . 

[ 2 9 ] F r o m t h e a f o r e g o i n g , it is a p p a r e n t t h a t a t t h e t i m e t h e F i r s t A p p l i c a n t ' s a m e n d e d 

i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n s w a s r e - s u b m i t t e d t h e p e r i o d of 6 0 

d a y s e n v i s a g e in r e g u l a t i o n 6 ( 3 ) ( c ) h a d a l r e a d y c o m m e n c e d r u n n i n g . 

[ 30 ] If t h e F i rs t A p p l i c a n t ' s c o n t e n t i o n s a r e h e l d t o b e c o r r e c t it m a y g i v e r i se t o a n 

i m p o s s i b l e s i t u a t i o n . 

[ 31 ] S h o u l d t h e F i rs t A p p l i c a n t ' s p l a n b e a p p r o v e d a f t e r 21 S e p t e m b e r 2 0 1 2 a 
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d i s t o r t e d s i t u a t i o n w i l l in t h e a p p l i c a t i o n o f r e g u l a t i o n 6 ( 3 ) ( c ) a r i s e in t h a t t h e Fi rst 

A p p l i c a n t ' s s u b s c r i b e r s w i l l b e r e q u i r e d to i m m e d i a t e l y r e g i s t e r w i t h , a n d c o m p l y w i th 

t h a t p lan on ly a f t e r t h e e x p i r y o f a p e r i o d o f 6 0 d a y s s o t h a t t h o s e s u b s c r i b e r s w i l l , a s 

o p p o s e d to a l l t y r e p r o d u c e r s w h o r e g i s t e r e d w i t h , a n d c o m m e n c e d c o m p l y i n g w i t h t he 

T h i r d R e s p o n d e n t ' s p l a n a s f r o m 2 1 S e p t e m b e r 2 0 1 2 . 

[ 32 ] S h o u l d t h e F i rs t A p p l i c a n t ' s p lan b e r e j e c t e d a f t e r 21 S e p t e m b e r 2 0 1 2 , a n 

e q u a l l y d i s t o r t e d s i t u a t i o n w i l l a r i s e w h e r e t h e A p p l i c a n t ' s s u b s c r i b e r s w h o w e r e r e q u i r e d 

t o h a v e r e g i s t e r e d w i t h t h e T h i r d R e s p o n d e n t ' s p l a n w i l l s o m e h o w h a v e t o r e g i s t e r w i t h 

t h e T h i r d R e s p o n d e n t ' s p l a n a f t e r 2 3 Ju l y 2 0 1 2 , a s o p p o s e d t o o t h e r t y r e p r o d u c e r s w h o 

i n d e e d r e g i s t e r e d b e f o r e o r o n t h a t d a t e , a n d t o c o m p l y w i t h t h a t p l a n o n a d a t e tha t 

c a n n o t b e d e t e r m i n e d in t e r m s o f t h e r e g u l a t i o n s . 

[ 33 ] F u r t h e r m o r e , it wi l l b e u n f a i r a n d d i s c r i m i n a t i n g t o t y r e p r o d u c e r s c o m m e n c i n g 

b u s i n e s s a f te r t h e c o m m e n c e m e n t s o f t h e r e g u l a t i o n s w h o a r e in t e r m s o f r e g u l a t i o n 

6 ( 4 ) p r o h i b i t e d f r o m c o m m e n c i n g b u s i n e s s w i t h o u t a p l a n a p p r o v e d by t h e M i n i s t e r o r 

w i t h o u t p r o v i d i n g p r o o f o f it h a v i n g a c c e p t e d t o in to a n e x i s t i n g a p p r o v e d p l a n . T h e 

q u e s t i o n c a n b e a s k e d w h y s h o u l d t h e A p p l i c a n t ' s b e t r e a t e d d i f f e r e n t l y in t h a t t h e y wi l l 

be en t i t l ed t o d o b u s i n e s s w i t h o u t a n y p lan o r h a v i n g r e g i s t e r e d w i t h a n e x i s t i n g a p r o v e d 

p l a n . 

[ 34 ] In s o f a r a s t h e F i r s t A p p l i c a n t f a i l e d t o p r e p a r e a n d s u b m i t a n i n t e g r a t e d 

i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n w i t h i n t h e 6 0 d a y p e r i o d e n v i s a g e d in r e g u l a t i o n 

6 ( 3 ) ( a ) , o p t i o n A c a n n o t f i n d a n y a p p l i c a t i o n t o t h e F i rs t A p p l i c a n t a n d it is lef t w i t h 
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o p t i o n B o n l y , n a m e l y , t o r e g i s t e r w i t h t h e a p p r o v e d i n t e g r a t e d i n d u s t r y w a s t e t y r e 

m a n a g e m e n t p l a n o f t h e T h i r d R e s p o n d e n t a n d t o c o m p l y w i t h t h a t p l a n b e f o r e o r o n 

21 S e p t e m b e r 2 0 1 2 . 

[35 ] It is in m y v i e w o b v i o u s t h a t t h e F i rs t A p p l i c a n t is r e l y i n g o n a s i t u a t i o n w h i c h h a d 

a r i s e n b e c a u s e o f i ts d e l a y s t o p r o p e r l y c o m p l y w i t h t h e p r o v i s i o n s of t h e r e g u l a t i o n s 

b e i n g a s i t u a t i o n w h i c h w o u l d in al l p r o b a b i l i t y n o t h a v e o c c u r r e d h a d it c o m p l i e d w i t h 

t h e r e g u l a t i o n s w i t h i n t h e p r e s c r i b e d p e r i o d s . 

[ 36 ] It c a n n o t a c c o r d i n g l y s e e k a casus omission in t h e r e g u l a t i o n s if it f a i l e d to 

c o m p l y w i t h t h e c o m p e l l i n g p r o v i s i o n s a n d , p a r t i c u l a r l y , t h t i m e f r a m e s p r e s c r i b e d of t h e 

r e g u l a t i o n s . 

[ 37 ] In m y v i e w t h e F i r s t A p p l i c a n t n o w f i n d s it in a s i t u a t i o n f o r w h i c h it is , d u e to i ts 

d e l a y s , to b e b l a m e d i t se l f a n d w h i c h it h a s c r e a t e d at i ts o w n per i l . 

[ 38 ] In t h e c i r c u m s t a n c e s t h e A p p l i c a n t s ' i n t e r p r e t a t i o n of t h e r e g u l a t i o n s is in m y 

v i e w c l e a r l y w r o n g a n d t h a t t h e y f o r t h i s r e a s o n a l o n e f a i l e d to s h o w t h a t t h e y h a v e a 

c l e a r o r e v e n a prima facie r i gh t o n w h i c h t h e re l i e f c l a i m e d in e i t h e r P a r t A o r B of t h e 

N o t i c e of M o t i o n c a n b e g r a n t e d . 

[ 39 ] In t h e r e s u l t I a m o f t h e v i e w t h a t t h e i n t e r p r e t a t i o n to b e a s s i g n e d t o t h e 

r e g u l a t i o n s is t h a t a n y t y r e p r o d u c e r t h a t h a s n o i n t e g r a t e d i n d u s t r y w a s t e t y r e 

m a n a g e m e n t p l a n a p p r o v e d by t h e F i rs t R e s p o n d e n t o r d o e s n o t b e l o n g to a n e x i s t i n g 
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i n t e g r a t e d i n d u s t r y w a s t e t y r e m a n a g e m e n t p l a n , wi l l a s f r o m 2 1 S e p t e m b e r 2 0 1 2 no t 

b e e n t i t l e d t o m a n u f a c t u r e , i m p o r t n e w , p a r t w o r n , r e t r e a d a b l e c a s i n g s o r v e h i c l e s f i t t ed 

w i t h t y r e s or , d i s t r i b u t e o r se l l n e w , p a r t w o r n o r r e t r e a d e d t y r e s a n d w i l l b e s u b j e c t to 

t h e s a n c t i o n s p r o v i d e d in t h e r e g u l a t i o n s a n d o t h e r a p p l i c a b l e l e g i s l a t i v e p r o v i s i o n s . 

[ 40 ] I in a n y e v e n t fa i l to s e e h o w a n y o f t h e F i rs t A p p l i c a n t ' s s u b s c r i b e r s wi l l be 

p r e j u d i c e d if t h e y a r e r e q u i r e d to r e g i s t e r a n d c o m p l y w i t h t h e T h i r d R e s p o n d e n t ' s p lan 

e v e n if t h e y w i s h t o d o s o w i t h t h e F i rs t A p p l i c a n t ' s p l a n if a n d w h e n it is a p p r o v e d s i n c e 

t h e y a r e f r e e t o d e r e g i s t e r , w i t h n o f i n a n c i a l i m p l i c a t i o n s , w i t h i n 1 2 0 d a y s n o t i c e a s 

p r o v i d e d in r e g u l a t i o n 6 ( 6 ) . T h e a l l e g a t i o n s t h a t t h e y w i l l b e r e q u i r e d t o s p e n d m i l l i o n s 

of r a n d t o e n s u r e t h a t t h e i r IT a n d i n f r a s t r u c t u r a l s y s t e m s of t h e T h i r d R e s p o n d e n t ' s 

p l a n is n o t s u b s t a n t i a t e d a n d in a n y e v e n t d e n i e d b y t h e R e s p o n d e n t s . 

[41 ] It is a c c o r d i n g l y n o t n e c e s s a r y to c o n s i d e r w h e t h e r o r n o t t h e y e s t a b l i s h e d t h e 

o t h e r r e q u i r e m e n t s f o r e i t h e r i n t e r i m or f i na l re l ie f . 

[ 42 ] I n e e d t o m e n t i o n tha t v a r i o u s h e l p f u l a n d w e l l - r e a s o n e d s u b m i s s i o n s w e r e m a d e 

by c o u n s e l a p p e a r i n g o n b o t h s i d e s , no t o n l y o n c e r t a i n in limine p o i n t s , b u t a l s o o n t h e 

i n t e r p r e t a t i o n of t h e r e g u l a t i o n s a n d t h e r e q u i r e m e n t s o f i n t e r i m a n d f i na l i n t e r d i c t s , bu t 

in v i e w o f m y f i n d i n g o n t h e i n t e r p r e t a t i o n t o b e a s s i g n e d to t h e r e g u l a t i o n s in t h e 

c i r c u m s t a n c e s o f t h i s m a t t e r a n d t h e f a c t t h a t I w a s d e a l i n g w i t h t h i s m a t t e r in t h e u r g e n t 

c o u r t , I m e a n n o d i s r e s p e c t t o c o u n s e l if I d o n o t d e a l w i t h al l t h e s u b m i s s i o n s t h e y 

m a d e s a v e t o s a y t h a t I i n d e e d c o n s i d e r e d a l l t h e s u b m i s s i o n s m a d e . S h o u l d it, 

h o w e v e r , in d u e c o u r s e b e c o m e n e c e s s a r y to d e a l w i t h a n y o f t h o s e i s s u e s I wi l l o f 
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c o u r s e d o s o . 

[ 4 3 ] T h i s b r i n g s m e to t h e q u e s t i o n of c o s t s . 

[ 44 ] It w a s n o t c o n t e n d e d o n e i t h e r s i d e t h a t c o s t s s h o u l d n o t f o l l o w t h e resu l t , 

i n c l u d i n g t h e c o s t s o f t w o c o u n s e l w h e r e a p p l i c a b l e . 

[ 4 5 ] Fo r t h e s e r e a s o n s t h e a p p l i c a t i o n is d i s m i s s e d w i t h c o s t s , i n c l u d i n g t h e c o s t s o f 

t w o c o u n s e l w h e r e a p p l i c a b l e . 

P C V A N D E # B Y L 

A C T I N G J U D G E O F T H E H I G H C O U R T 

O N B E H A L F O F T H E A P P L I C A N T S A D V G W A M M 

O n t h e i n s t r u c t i o n s of : K N O B E L M E Y B U R G H A T T O R N E Y S 

R e f : E K n o b e l / C 3 9 4 

T E L : 0 1 1 8 8 0 8 0 7 4 

c /o K L A G S B R U N D E V R I E S 
3 r d F l o o r , H a t f i e l d P l a z a 

1 1 2 2 B u r n e t t S t r e e t 
H a t f i e l d 

P R E T O R I A 
R e f : M r d e V r i e s 

T e l : 0 1 2 3 6 2 2 2 8 0 

O N B E H A L F O F T H E F I R S T A N D S E C O N D 

R E S P O N D E N T S A D V S A L I E J O U B E R T 
A D V P A S W A N E P O E L 

O B T H E I N S T R U C T I O N S O F T H E S T A T E A T T O R N E Y 
S A L U B u i l d i n g 

2 5 5 A n d r i e s S t r e e t 
P R E T O R I A 

R e f : 7 2 3 7 / 2 0 1 2 / Z 8 0 
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M r . N L N k u n a 
T e l : 0 1 2 3 0 9 1 5 5 4 

O N B E H A L F O F T H E T H I R D R E S P O N D E N T A D V D A P R E I S S C 

O n t h e i n s t r u c t i o n s o f C L I F F E D E K K E R H O F M E Y E R I N C 

R e f : R M a r c u s / c v d v / 1 0 0 9 2 8 0 1 / R 0 2 5 
0 2 1 4 8 1 6 3 9 6 

c / o F R I E D L A N D H A R T S O L O M O N & N I C O L S O N 
4 - 3 0 1 & 6 - 1 0 1 M o n u m e n t O f f i c e P a r k 

7 9 S t e e n b o k A v e n u e 
M o n u m e n t P a r k 

P R E T O R I A 
Ref : G e r r i e S t o l p 

T e l : 0 1 2 4 2 4 0 2 0 0 

D A T E O F H E A R I N G 11 S e p t e m b e r 2 0 1 2 

J U D G M E N T D E L I V E R E D O N 1 7 S e p t e m b e r 2 0 1 2 


