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The parties

The first plaintiff is the daughter of the second plaintiff and the third
plaintiff is the grandson of the second plaintiff. The plaintiffs instituted
action against the first defendant who is a former {over of the first
plaintiff. The second defendant is the Minister of Palice who 15 sued in

his capacity as such.

The action is premised on three subheads, namely, malicious

prosecution, unlawful arrest and monies lent and advanced.

Malicious Prosecution

3.1. The Plaintiffs claim that on 4™ January 2008 first defendant
wrongfully and maliciously laid changes of attempted murder, rabbery
and theft of his motor vehicle and furmniture against them. .
3.2. The charges were inttially lodged at Sinoville Police Station where
first plaintiff was initially detained. The plaintiffis claim that the first
defendant faid the charges well knowing that they were false and with
the intention that members of the South African Police would react
thereon and imprison them.

3.3 The plaintiffs case is contained in the evidence of the eight
witnesses who were the three plaintiffs, a police officer from
Douglasdale Police Station, Andre Thomas Dalton, Jane Eleanor
Morrison, who was an empioyee of Tracker, Matthew Green, Dr
Francois Trutter, a clinical psychologist and Constable Violet Sehloho

who was the investigating officer also from Douglasdale Police Station.
The background to the case is briefly as follows:
First plaintiff and first defendant had been lovers and they had co-

habited for a period of about eighteen months. They ran separate

businesses with the first plaintiff operating a carpet cleaning business

)
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whils® firs! defendant cperated a bathroom renovation busness. Dunng
this period. first plaintiff owned or was in possession of an Gpal metor
vohicla whis: first defendant was the pwner of a Coll baxkiz Bcoth
parlies had brought vancus househodd rems such as microwave,
washing machine and furniture for utilisation in the commen Rosseto'd.
Curing the pericd of cohabitation they had agreed to scll the Qpel
mator vahicte far the sum of RY 200-00 { nine thoeusa~d Tive hundred)
wnich by agreement was utlised as part paymert for a depost for tha
purchase of a Mazda- Dritter bakkie. It is common caase that the
Macda brakkie was ulilised by the firs: plaintfl whilst the firsl defendant
utised the Coll. It s also common causs that the relationship betweean
tha two parties was valatie as a rasult of this volatility they had
experienced a period of separation ard thersafter re-unilirg. The
incigent which led to this c3se represents another episode when the
paries ance more reachsad A paint where they had ¢ go their separate

WEYS.

The testimony of plairtiffs is an accourt of the gvents during the night
af 4 January 2005, on which the first plaindf cal'ed ‘ne s=scond and
third plaimsiff 1o assist her 10 remove ilzms which Belonged te her from
tre premises which were cwned by the firs! detendant at 218 seven

Oaks, Chartwell.

On that night ot 4 of January the three pla.ntifs, a person ca'lea Hein
and archer 'emoved itams from firs! defendart’s aforesaid residence
which were ponted cut hy e first plaintiff as her property. These were
loaced nto two vehicles whrch had been brought by second and th.rd
olaintff and inte the Maeda bakkie which was ordinarly used by the
frst plaintif. Daring the loading process. Hein had slapped Arst
dafendan: with gn epen hand and he was restranea and warned by
second pla:ntiff to gesist trom further assavlting firs! defendact as thay

had nat comae thera 1o assault anyene
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Gn Mcenday 7 January. first gefendan! consuted an aitorney o whom
he made a siatemert exhibit A 213 in these pracead ngs

71 A mast periunctery regding of the stalement A 213 narrates the
stormy re'ationship between first plainsiff and second plaintiff. It is a
three page typed siatemeni which zccercirg to first deferdant was
writlen by the atiorney

7.2 In paragraph 3 “rst defendant s:ates as folows:

“ I depase fo this alffidavit in order fo bring crimkinal charges of robbery
and assaw! with the mtent fo dgo grevous bodiy harm againgt the

fallowing pecols :

2.7, Ms Rosaling Flefcher Margan

3.2 Mr Chris Morgan

3.3 Mr Garth Schutie

34 Tea other gentiemen whase ful and further particuiars are
presently unknown to me. Dne of these unknown genflaman | have

come to kncly by his frst name namely Hein ¥

7.3. The rest 9f the stalement details the volatls relationship the break
up, the rekindling the~eof and the resumprion of co-hahitation. No

wrers does it allege any viclent acts by any of the plainufs except Hsin

as afgresaid.
7.4 Paragraph 11 of A213 further staies as folows,

At approximately 12 oticok noon on fthe 57 of January 2008 Ms
tecther- VWorgan and Rer son Garth refurned along wilth the gentleman

Enoien as Hein fo my residence and refurned the keys to my other

vehicle, a Mitshubishi fighf delivery vehicle and cellular tefephone and

fiie keys to the residence”

75 It = werth noting that on this Saturday the 57 of Jardasy first

defendant did nat go ta the aoice station to lay any charges ror did he
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do so the following day which was & Sunday. He confirmed that nothing
weuld have preventad him from doing so

7.6. L is only after consultalion with his attorney on Monday the 7
January that he Ilay these charges and reported his vehicle as stolan.
This he did whilst knowing who was in possession of the vehicie in
guestion, namely, the first plaintiff. He also had the cell phone number
of the first plaintiff but he did not call her.

7.7. He further telephoned the investigating officer Consiable
Mavhungu on the 8 January and discussed the recovery of the motor
vehicle and apprehension of first plairtiff.

7.8. Quite clearly the first defendant did not just make a statement to
his attorney and hand over same to the police. He was in his actions
doing something more to ensure that the persons he had fingered were

put behind bars.

In order to establish the claim of malicious prosecution the plaintiffs

have to prove that:

8.1. The law was set in motion

8.2. Against the plaintiffs

8.3. Without reasonable and probable cause
8.4. Maliciously or with animus injuriandi

8.5. The prosecution er civil action must have failed

The plaintiff must prove that the proceedings were instituted at the
instigation of the first defendant. Setting the law in motion or instigating
a prosecution is the making of an accusation of a criminal cffence to a
police officer with the intention of causing the prosecution of a
particular person. The test is whether the first defendant did more than
1o present A 213 to the police and leave them to act on their own.

See Lederman vs Moharal investments({Pty) Ltd 1969(1) 190(A) at
P191.

Principles of Delict by Jonathan Burchell at p206
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From the evidence presented in these proceedings it is patently clear

that:

8.1. The plaintiffs never assaulted first defendant. It was Hein who
slapped first defendant and a strange factor is that Hein has not been
apprehended nor was there any attempt to bring him to court. There
was no praof of any commaon purpose between the actions of Hein and
the plaintiffs as far as the assauit was concerned.

9.2. There was no evidence of a robbery whatsoever. Even though
there was clearly a disagreement between the first plaintiff and first
defendant this did not result in a viotent deprivation of property. This is
borne on by the return of certain items by first and third plaintiff to the
first defendant on the following day.

8.3. Similarly, the vehicle in question, a Mazdz Drifter Bakkie had been
purchased jointly by first defendant and first plaintiff in that the latter
had contributed to the deposit paid for the vehicle. This was not
disputed by the first defendant. Even when she came back to return
items on the following day first plaintiff was driving the Mazda bakkie.
These can hardly be said to be the actions of a thieves or rebbers and
other remedies were available to the first defendant other than laying
the charges of theft and robbery which he preferred against the

plaintiffs.

In the light of the considerations stated above, | am driven to conclude
that the piaintiffs have proved that the first defendant instigated the

prosecution against them.

Unlawful arrest and detention

Regarding the first piaintiif it is common cause that the arrest was on
the 7% of January 2008, The liability for that arrest, if any, would lie
against the Metro Council concerned and nor the second defendant.
The Metro Council was not cited as a party in these proceedings and

therefore | say no more in that regard.

4]
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On the 8" of January 2008 it is the evidencs of Constable Mavhungu
the investigating officer 1at first plairtidf was transferred from Sinaville
and 1aken te Doug asdale Police Stalion where she was charged and
detainec. This was conirmec by 2 polce officer from Douglasdale,

Andre Thomas Daitcn.

| have a'ready anaiysed the nature of the statement A213 which was
submitted by Frst defencant on the basis of whch the first Dlzintiff was
arrested It weuld indeed seem that the police in Doug.sdale did net
apply their minas when detzirirg the olaintiffs on the dfferent days on

whiich trey were charged and delzined.

What appears to have mappened is that upon reading paragragh 3 of
A213 the poiice vead thal a5 a schedule 1 ‘rea flag" which had to lead
to one consequence. nemely, arrest and detention.

In my view, the police ought to nave paid a closer loak at the statemant
aspecial'y as il was recorded elsewhere by a person whn was net a
mamber of the peice force. 1 re-iterate thal even a cursory reading of
the statemert would have indicated that this was a demestic or civil
dispule which did net merit 2 crmina! sanction. This the police did not
do. Triey did not do this o the 77 on the 8™ and & of January 2008,

What we have tc dc with kere is the so called Wednesbury Princioles
which were refarred 1o in the judgment of Gresne MR in Associated
Provincial Picture Houses Lid v Wednesburry Corporation{1948) 2
All ERG20.

Trese principles @& also discussad to in the case of Minister of
Safety and Security v Sekhoto 2011(5) SA38T at page 381 [SCA)
where his lordship Harms DP expressed himself as follows.

“T34) Thesa principles are ' subsfance no diffarent from fhose
formmiated By Innes ACJ in Shidiak v Union Government (1912 AD
642 af 651-652 ) Now it iz seftled law that where a matfar is feft to ing
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discretion or the determination of a public officer, and where his
discrefion has been bona fide exercised or his judgement bona fide
expressed, the court will not interfere with the resuft. Not being a
fudicial functionary no appeal or review in the ordinary sense would lie,
and if he has duly and honestly applied himself to the guestion which
has been left to his discretion, it is impossible for a court of law either to
make him change his mind or fo subshitute its conclusion for his own
,,,,,,,, There are circumstances in which interference would be
possible and right. If for instance such an officer had acted mala fide or
from uiferior and improper molive, if he has not applied his mind to the
malter or exercise his discretion at all......... in such cases the couwrt
might grant relief. But it would be unable to interfere with a due and

honest exercise of discrefion inequitable or wrong”.

In casu | am of the view that the police officers concerned acted in a
robot like fashion, They allowed the mere statement of schedule 1
offences in a statement written by a civilian {o dictate the course of
action they had to take. In other words, they did not apply their minds

to the matter and totally and negligently failed to exercise a discretion.

Counsel for second defendant has relied on the presence of four
jurisdictional facts contained in Section 40(1}(b) of the Criminal
Procedure Act 51 of 1977 (" the Act”) for the arrest of the plaintiffs

namely:

18.1. The arrestor must be a peace officer

18.2. The arrestor must entertain a suspicion

18.3. The suspicion must be that the suspect ( the arrestee} committed
an offence referred to in scheduie 1 and; -

18. 4. The suspicion must rest on reascnable grounds {my underlining)

As regard 18.4 the criterion is, of course objective and is “not whether

a policeman believes that he has reason to suspect, but whather, on an

k=l
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objective approach, he in fact has reasonable grounds for his
suspicion.”

See Duncan v Minister of Law and Order
1986 {2) SA 805 {A) at 818
Principles of Delict by Jonathan Burcheil at p204

On a conspectus of the facts referredlto above and a proper reading of
A213 paragraph 18.4 above did not exist. In other words, if there was a
suspicicn on the part of the police officers concerned, such a suspicion
did not rest on reasonable groeunds. There was simply no schedule 1
offence committed despite the glib mention thereof in paragraph 3 of

AZ13

The police officers concerned thereof simply took the contents of A213
at face value and super imposed the injunction emanating from

schedule 1 to arrest and or detain the plaintiffs.

I have come to the conclusion that such arrest and/or detention in
respect of the plaintiffs was in the circumstances ocutlined above

wrongful and unlawful.

See Gellman v Minister of Safety and Security 2008{1) SACR 446
at paragraph 82-83

If the situation was viewed differently, it would imply that police officers
shouid act In a robot-like fashion. Any person would simply bring a
statement 1o a police station alleging robbery or a similar schedule 1
cffence and a pelice officer, purely .on the strength thereof would
proceed to arrest and/ or detain whomever would be fingered in that

statement. That would, in my view, lead to gross injustice.

In the Sekhoto dectsion {supra} his lordship justice Harms DP at para

50 of that judgement states as follows:
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"Onus in fhe confexi of civil law depends on the circumstances cf
policy. orachice and fairmass, and if a role relafing fo ocous is rafionally
based. [t 1§ gifficuit, fo sppreciate why o should be unconstituficnal
Hefer JA also raised fhe issue of iitigation fairness and sensibilty. If
cannot be expected of & odefanoant he sard fo deal wh
unsubsiantiated averments of nrala fide and tha fike. without specific
facts on which they are tased being stafad S0 much the more can it
naf be expecied of a defendant 1o deal effectively with a claim as in fhis
case in which no averment is made, save & ganaral ona that the amrest
was "uhreasonablie” | Were i cthenvize, the defendant would in affect
be compefled fo cover tha whole field of avery concenable grounad for
rewaw, 1n the knowiedge that!, shouid ke fail fa do sa, a finding fhal fhe
anus hag rat been discharged. may ansue. Such a state of affairs said

Hefar JA, s quife untenatle

The current case can be easily distinguishaa from the sel of facts
outlined by Harms JA The unreasonabe nawre of the actions of
Tembers of the South African Police is not baing a'leged in geresral
terms. It hinges sguarely on the manne: |n whick they dealt with the
plaintffs and A213. They complately failzc o apply ther minds. Treir
thinking simply locked onto the fact that the allegations mades in A213
concermned Schedule 1 offences and 1o themn, that seemed o be the

znd of ihe matte-.

The fact is that the police did ro investigale the allegations levelled oy
the first deferdant ana had they done so, it wou'd have been
asceriained that the entire irzdent was a civil dispute as was later

ascertzined when the charges wera withcrawn against ‘e plaintiffs.

I according’y fnd that aven theugh the initial arrest of the first plaintiff
was rot efected by members of the South Afican police the
su.bseguent charging of the plainliffs 2t Douglasdale Polize Siation and

detertion was uniawfu .

=
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Money fent and advanced (first Plaintiffs Third Claim)

First plaintiff testified that she lent certain monies to the first defendant

which were to be repaid in due course.

First defendant denied owing the said monies and stated that the
monies paid into his account were in fact menies owed to him in terms
of an agreement entered into between the parties. Such an agreement
was denied by first plaintiff. First defendant did not deny that first
plaintiff had a carpet cleaning business which she had built from the
ground prior to meeting first defendant. It does therefore seem rather
improbable that within the short pericd that they had go together first
plaintiff would donate fifty percent of the proceeds frem her business to
the first defendant.

First defendant admitted that an amount of R108 500-00 was paid intc
his bank account by the first plaintiff. First plaintiff supported her
testimony by producing the relevant bark statements. She coul not
prove monies allegediy paid in cash. in his plea first defendant admits
that an amount of R&000-00 was paid to him. This does however not
reffect the bank statements.

In the circumstance | find that the first plaintiff has proved her claim but

only to the extent of R115 500-00.

First defendant instituted a counterclaim. In these proceedings he was
unrepresented and despite assistance lent to him by the court to
enable him to present his case in a cogent manner, he appeared to
experience some difficulties. This is evidenced by the fact that he mero

motu abandoned all the claims when he testified under oath.

In any eveni he had dismally failed to prove a case with regard to the
monies he was claiming against first plaintiff's business and Mr Green,
the buyer, testified to the effect that first defendant was not the cause
of the sale of first plaintiff's business fo him and that he proved to be an

impediment in that transaction. In the circumstances, first defendant

11
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could not have bezen enitled te fifty percent of the proceeds from e

subsequent szle.

Assault claim.

Firsi deferdant a'so claimed damzages following am assaul. He
howsevar concedad in his testimany that nene of the plaintiffs assau'ted
krim but rather & person called Heir who was naver arrested ang

against ‘whom ne civil laim was pursuesd.

Legal costs claim ard wrengful arrest

Lastly first deferdant claims ‘egal costs from first olzistiff for wrongful
arresi. He howeves cenceded that fisst plaintiff dic not lay any charges

against hir. Quite slearly he hroughi the wreng party o cowrt.

I accordingly fied that first deferdan! had failed :o prove his

counterclaim agairst the pantifis
Quartur

Whilst it is useful 1o Fave regard to awards made in previous cases, the
correct approach is ta have regard to all the facts of each particular

case and to determine tne quantum of damages in such facls.

Minister of Safety and Security v Seymour 2006{5) SA 320 SCA at
325 par 17

Rudolf and Others v Minister of Safety and Security and Ancther
2009(5) SA 94 SCA at para 29

In casu firs! olaintiff was charged at Dougiasdale Poiice Slaton and
theraafier detained for three days. Secenc and third plaintiffs we-e

tasen te Douglasdaie Polce Station, arrested ard charged and
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detained overnight. They appeared in court the following day and were

released on waming.
As Van Rensburg J said in

Thandani v Minister of Law and Order 1991(1) SA 702 {E) at 707B

" ... Sight must not be lost of the fact that the liberty of the individual
is one of the fundamental rights of a man in a free saciety which should
be jealously guarded af all times and there is a duty on our couwrts fo
preserve this right against infringement. Unlawful arrest and detention
constitutes a serious inroad info the freedom and rights of an

individual.”

It was the evidence of constable Violet Sehioho that first plaintiff had
upon being admitted to detention, fingerprinted, had her personal
effects removed, undressed and body searched. The search included

search of her clothing, bags and cavities.

According to the psychologist, Truiter, plaintiffs had been humiliated
and traumatised by their experiences, to varying extents according to

their treatment and duration of the pericd of detention.

Shearer J in Ngcobo v Minister of Police 1278 (4) SA 930 (D) stated

obiter,

U 1 would have been disposed to hold that while a cause of action
accrues at the moment of the commencement of unfawful detention,
that cause of action changes and enlarges in scope as the detention
continues, that any given moment during detfention there is anly one
cause of action for damages for the period of defention up fo that
moment; and that at the conclusion of the period of detention there
exists only one cause of action which has assumed its final and

complete form at the moment of the release.”



[431  In the result j.doment is given in fawowr of the pamfs and the

following arder is mace:

40,7 In regard to mal.cious prosecuticn the first defencant =hall pay

the first pia.ndiff the sum of R100 GO0-00 with cosis.

422 In regard o urlawfun detention tre seccnd defandani shal pay

the first gefendant the sum of R200 0IC-00 with costs.

40,3 In regard o wrongful aresl and unlaw’ul detention ive second

defendant pay the second and the thire plaiatff the sum of R25 000-00

each with costs.

40.4. In ragard ta monies lert and advanced. firs! defendant srall pay

the first plaintiff the sum of R115 500-0C with costs.
405, The first deferdant s counterclaim is dismissed with costs,

Coursel for the plaintiffs:
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