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ZONDG J:

[1] I this matter the plaintiff has sued the defendant, the Minister of

Safety and Security, for damages for unlawful arrest and

detentian, The claim arises aut of avents that occurred in August

2004 whan the plainliff was arrested by the South African Police

and detained. The arrest occurrad on the 25th August 2004, On

or about the 30™ August 2004 the plaintiff appearsd in the
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Magistrate's court in connection with a charge of murder. His case
was postponed several times in the next few months until August
2005 t.he charges against him were withdrawn. He was not
charged alone in regard to that charge of murder, but was charged
with a friand of his, Mr Ndimande, who had alsc been arrested on
2g" Augustl 2004. They wera both released in August of 2005
after the prosecutor had declined to prosecute them.

I have indicated that the date on which both the plaintiff and Ms
Ndimande wers arresiad was the 25™ August 2004, but it was Mr
Ndimande who was arrested first. He was initially arrested by the
police at Krugersdorp in connection with 2 case of housebreaking,
but, after he had been arresied in connection with that case, he
was loid fo wait at the reception at Krugersdorp Police Station
because, so he was told, there was somebody who was going to
come and fetch him, That was fnspector Gordon. In due course
inspector Gordon did arrive at the Krugersdorp Police Station.
Inspactor Gordon fetched Mr Naimands from  the raception at the
police station in Krugersdorp. - In fact he did not fetch Mr
Ndimande only but he also fetchad somebody else who had also
been arrasted in connection with the houssbraaking case. His

name was Obakeng.

It would appear that Inspecicr Gardon had received some reports
to the effect that Obakeng and Mr Ndimande may have had

information concerning or were suspects in the case of, the
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murder of & cerialn white lady in the Chancliff area. After Inspactor
Gordon had arrived at tha raception at the police stafion in
Krugersdorp, he took off the handcuffs that My Ndimande and
Obakeng had, and put another set of handeuffs that he had
brought with him around the wrists of each one of the iwo, He put
both Obakeng and Mr Ndimande inte a car and drove with them to
Roadepoort Police Station.

Once Inspector Gordon and the twe men had arived at the
Roadspoort Police Station, Inspector Gordon took the two men to
his office for an interview. Mr Ndimande in his evidence testified
that, while he w'as being interviewed by Inspector  Gordon,
Obakeng waited outside the office so that they were not
interviewed at the same time in the same office. This was
accepted as correct by counsel for the defendant.  What
happened at Inspector Gorden's office on that day when Mr
Ndimande was there is very important for this case, because the
defence put up by the defendant against the plaintiff's claim Is to
the effect that Mr Ndimande voluntarily and freely gave information
to Inspactor Gordan on that oceasion and implicated himself and
the plaintiff, i.e. Mr Magagula in the murder of the white lady to

whom | have referred. The white lady was a M5 Atberts,

It is common cause that at some stage on that day Obakeng was
taken back to Krugersdorp Police Station. Evidence given by

Inspecter Gordan was to the effect that Obakeng was taken bacik
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to Krugersdorp Police Stafion because, when Inspector Gordon
interviewsad him, it became clear that Obakeng had nothing to o
with the murder of Ms Alberts. Inspactor Gordon testified that he
retained Mr Ndimande at Roodepoost Police Station because Mr
Ndimande had given him information that implicated himseif as
welf as the plaintiff in the murder.  According 1o Inspector Gordon,
after some time, he tock Mr Ndimanda to the plaintiff's workplace
because Mr Ndimande told him that he could show him wheare the
other person was whom he had implicated In the murder.
According to Inspactor Gordon he and Mr Ndimande then went
there togathar with one Inspector Nel and the plaintiff was
arrested at His place of work, It would appear that, when the
police tied to get information from the plaintiff, they were
unsuccessful because he chose to exercise his right to remain
silent.

" August, the

It is common cause that at some stage on the 25
police went to the place of residence of the plaintiff to search for a
firearm but could not find any firearm, Indeed, it appears that they
may have gong there for the second time and at some stage even
called the Dog Unit of tha South African Palice to helo them find
the firearm that they believed had been used In kiling Ms Alberts.
On each occasion that they went thers, they did not find the
firearm.

The picture that one gets from the evidence given by Inspector

Pt
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Gordon surrcunding his interaction with Mr Ndimande at his office
on 25" August 2004, is a picture that suggests that My Ndimande,
of his own, and without any pressure whatscever from anybody,
decided, when being interviewed by Inspector Gordon, to say that
he and the plaintiff had been involved In the murder of Ms Alberts,
However, whan one has }egard to the evidence that was given by
Mr Ndimande, the pictwe is very different. Mr Ndimande tesiifled
that Inspector Gordon asked him about the murder of the lady |
have rafarred to and he told him that he knew nothing ebout it, or
that he had heard about that murder ocne day after the day on
which the murder had accurred. Mr Nedirmande says that Inspector
Gorden was not prepared to iake his answer that he ﬁad nothing

to do with the murder of Ms Alberts and did not know anything

about it.

Mr Ndimande's evidence was ‘th‘at, since he continued to say that
he did not know anything about the murder, Inspactor Gordon
assaulted him repeatedly In his office. Mr Ndimande {estified that
Inspector Go.s'don taok a plastic bag that was clear in ¢olour, and
had a blue South African Police badge, and was written "South
Aftican Police Service” and put that plastic bag cver his head and
face, and made him lie on his back and sat on his ¢hest, and
closed the plastic bag with the rasull that Mr Ndimande would
suffocate and not be able to breath properly. Mr Ndimande says

that inspector Gordon told him that if, white he had the plastic bag

F. 000 53!
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over fus read and face, he i.e. Mr Ndimande wanted to talk, he should shake
his head. Indeed, Mr Ndimande says that, when he was suffocating and was
running cut of breath, he shook his head and Inspector Gordon would then
pull out the plastic bag, and would then ask him whether he was prepared to
speak the truth. In this regard t need to point cut that during Mr Ndmande’s
evidence, Mr Ndimande was giving his evidence in his own vernacular
language, and his evidence was interpreted into English for the benefit of the
Court. However, when Mr Ndimande gave evidence about Inspector Gordon
asking him whether he was prepared to speak the truth whenever he had been
suffocating because of the plastic bag being closed over his head and face, Mr
Ndimande quoted what Inspector Gordon said in Afrikaans. Mr Ndimande
testified that inspector Gordon asked him in Afrikaans: "Wil jy die waarheid
praat?”

Mr Ndimande said that each time his response to the question whether he
wanted to speak the truth would be that he could not tell him anything new
because he did not know anything about the murder, and Inspector Gerdon
would once again put the plastic bag over his head and face and continue to sit
on his chest and close the plastic bag thereby suffocating him. When Mr
Ndimande could not take it anymore, he would once again shake his head and
then Inspector Gordon would pull off the plastic bag and once again would ask

him: “Wil jy die waarheid praat?”
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[10]  Mr Ndimande's evidence was that at a certain stage he was
feeling very dizzy, and when Iinspectar Gorcdon pulled out the
plastic bag from his face and head, he found that there were three
other men in the office who where also assaulting him. He said
that they were kicking him. He said that he did not know their
names, but he indicated that he couid identify them. Mr Ndimande
testified that at some stage he was crawling under & tabls in
Inspsctor Gordon's office, because, as all of this was happening,
his hands were still handeufied behind his back. He testified that

10 at some stage while ha was being assaulted In Inspector Gordon's
office, somebody knocked on the door, and there appeared a
white lady and when he screamed to try and get her to heip him,

ihg lady just looked at him and walked away.

f11] Mr Ndimande's evidence was 1o the effect that he told lnspector
Gordon that on the night on which it seems that Ms Alberts was
kilted, he and the plaintif were in a tavern called 777 and were
waiching a soccer maich on TVY. He Indicated that that tavern
used fo close around 20:00 in the evening and that on that night

20 they left befare it could ciese. He said that he took a faxi home.

[12] The evidence given by My Ndimande with regard to what
happened in Inspector Gordon's office when he was there was
given in a manner that was very logical ang understandablg. He

was cross-examined at some jength on his evigence in this
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regard, | will ravart in due course to certain aspects of his cross-
examination in regard 1o the evidence on what happened in
Inspector Gardon's office. | do not propose to go into all the
details about the evidence that was given in this matter, because,
in my view, tha focus cught to be determined by what the issues
are beltween the partles. To a very large extent the main issue
between the parties is whether or not Mr Ndimande gave any
information to inspector Gordon that implicated himself and the

plaintiff in the murder of Ms Albetts freely and voluntarily.

Later on in the day oy early evening, o in the evening, Mr
Ndimande was taken from the cells in Krugersdorp, it would seem,
because at some stage after the piaintiff had also been anesied,
Mr Ndimande was taken back to Krugersdarp police cells. This
was .in the night and the plaintiff was also taken from Roodepoaort
Police Station to Krugersdorp Police Station. The iwo of them

were kept in differant cells.

A while later Inspector Gordon returned and took Mr Ndimande
out of the cells at Krugersdorp Police Station to a certaln lady who,
it transpired, was Colonel Eksteen. Colonel Eksteen prepared a
statement which she said was preparsd on the basis of
irformation that was supplied 1o her by Mr Ndimands. She,
wogether with about three ot four others, went to the murder scene

of the late Ms Alberts, as well as o the 777 tavern. Colonel

POOTIAGES
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Eksteen and her team took Mr Ndimande with them to the murder scene and
to the 777 tavern. The purpose of the trip was, according to Inspector Gordon
and Colonel Eksteen, to give the opportunity to Mr Ndimande to a pointing out
hecause, according to them, he had indicated that he was prepared to do that.
Photographs were taken which depict Mr Ndimande pointing at certain abjects
or areas as well as photographs which depict Mr Ndimande which were

intended to show whether he had any visible injuries.

During the cross-examination of Mr Ndimande by counsel for the defendant,
Mr Ndimande indicated that the pointing out occurred after the plaintiff had
been arrested, and counsel for the defendant conceded that that was true. If
that is so, it seems te me, therefore, that the pointing out cannot be taken inte
account for purposes of determining whether the suspicion that the police say
they had, that the plaintiff had committed a schedule 1 offence, namely
murder, was based on reasonable grounds. That is because, if the plaintiff had
already been arrested by the time the pointing out happened, then the
decision to arrest and detain the plaintiff can only be justified with reference
to the information that was available to the arrestor at the time of the arrest.
It seems that such information as the police might have had at the time that
they arrested the plaintiff, would have been the information that Mr

Ndimande is said to have given to Inspector Gordon during the
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time that the two of them were in Inspector Gordon's office.

When the deiendant presented its case, Inspector Nel also gave
evidence relating to what, according to him transpired when he, i.e
ingpector Gorden and Mr Ndimande were in Inspector Gordon's
office, and he intetviewed Mr Ndimande before they proceeded to
the plaintiff's workplace fo arrest the plaintiff, | need to point out
that, when Ndimande was in the witness stand, it was never putto
him what he toid, or may have told Inspector Nel. Indeed, when
Mr Ndimande was cross-examined, no refarence was made fo
Inspactor Nel having had any discussions with Mr Ndimande at all.
In accordance with the normal rutes of cross-examination,
evidence that has not been put 1o a witness to enable the witness
10 defend himself against it or explain if cannot be used against
that witness. ! one then has ragard to that, it follows that, indeed,
the only evidence that will have to be considerad in determining
whether or not the police had reascnable grounds for the
suspicion contemplated in  section 40{1)(b} of the Criminal
Procedure Act of 1977 will be such information as may be properiy
said to have been given to Inspector Gordon when Inspecior
Gordon and Mr Ndimande ware in Inspector Gordon's office on

the 25™ August 2004,

Betore | focus on the svidence of what occurred between
Ingpector Gerdon and Mr Ndimands whean the two were in the

latier's office on the 25" August 2004, it is impertant ta paint out

RO RENEY
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that after a few days, thal is in the week following the week of the
arrest of the plaintiff and Mr Ndimaﬁdr_a, Mr Ndimande was taken fo
a Semor Magistrate in Krugersdorp, Magistrate Visagie, for
purposes of him making a confession statement. However, once
Mr Ndimande was in the Senior Magistrate's office, together with
iwo olher peopis, including an Interpreter, and he was asked
whether or not he wanted to make any statement, whather or not
he had been attacked, and whether he would make such a
statement freety and voluntarily, he told ths Senio.r Magistrate that
he was not pf'épared tc make a confession statemeant cr words to
that effect, and that he had been assaulted by Inspector Gordon

who effectively wanted him to make a confession statement.

The Senior Magistrate prepared a report or statement of her
interview with Mr Ndimande. | do not propose io go intc the
details of that statement, but once this judgment has been
franscribed, | might quote some parts of that statement. What |
can say is that a reading of that statement shows that Mr
Ndimande complained that he had bean treated very badly by
Inspector Gordon, that be had been assaulied and, indaed, what
he told the Senior Magistrate included his complaint that in his
office Inspector Gordon had used a plastic hag to put over his
haad and face and suffocated him. Indeed, Mr Ndimands referred
also to vulgar language that had baen used by inspector Gordon.

In his evidence before this court, Mr.Ndimande had atso referrad

FOOTRds
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o very vulgar language that he said had been used against him
by Inspector Gordon to try and force him to do what inspector

Gordon wanted him o da.

(18] | must indicate, going back to what | have already said earlier on
relgting 1o a staiement that was prepared by Colonel Eksteen, that
Mr Ndimande testified that he was not given a chance to read that
statement, not was it raad back to him. He indicated that he gave
same information to Colonet Eksteen, like whete he lived and so
on but he indicated that a lot of infermation that was contained in
that statement is not iﬁformation that Colonel Eksteen got from
him. When ha was asked where Colonel Eksteen would have got
that information, because it is information that only Mr Ndimande
would have known, Mr Ndimande's response was that Colore!
Eksteen would have been told that information by inspector
Gordon, who had got it from him after assaulting him. There was
much controversy about whether or not, whaen Ndimande was
taken to the Senior Magistrate Visagie, he was taken there by
inspector Gordon.  Ndimande insisted that he was taken there by
Inspacter Gordon. He sald that Inspector Giordon had first left ihe
plaintiff in the cells downstairs in the building where Senior
Magistrale Visagie was, and took Ndimande to Senior Magistrate

Visagie.

[(20]  Ndimande leslified lhal the Senior Magistrate asked Inspector

PoOid 021
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Gordon 1o leave the room, abviously because she wanted to be
able 1o speak to Ndimande without Ndimande being under any
pressurg with regard to what o say, but the defendant said that it
was not Gordon who took Ndimande 1o the Senior Magistrate. |
do no think that much turns on this. The fact of the malter is, once
he got a chance to tell the Senior Magistrate what had really
happened, Mr Ndimande told the Senior Magistrate information
that is very similar to the evidence that he presented to this court

on the witness stand about assaults on him by Inspector Gardon.

Beforé | proceed further, | do need to refer 1o a statement which
appsars in EXHIBIT BD72, that Is at page 72 of that exhibit, a
statement by Inspector Gordon. This statement is particularly
refevant {0 what Inspecior Gordon says in the statement he was
told by Ndimande. | shall read paragraphs two and three of that
statement which is in Afrikaans, Faragraph 2:

"Op 25 August 2004 om ongeveer 14:20 het ek

inligting ontvang dat daar twee op Krugersdorp

MAS896/08/04 gearresteer ‘is. Ek het twee

verdagtes, Jeffrey Ndimande en Obakeng uitgeboek

en na my kantoor te Roodepoort genaem vir

ondervraging.”

Paragraph three

"Tydens andetvraging met Jeffroy Ndimande het hy

'n rappost aan my gemaak. Ek het hom voigens

FOOTESCE
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artikel 35 gewaarsku en ek het my vergewis dat hy
sy regte verstaan. Hy het voorlgegaan en my
meagedesi dat hy en ene Qwen 'n huis te Chancliff
wou roof. Dinge hst egter skeef geloop en hy het
die vrou nege maal geskiet, waarna hy en Owen

weaggehardloop het."

The questlon which arose with regard to this statemant when

Inspector Gordon was cross-examined, related o the use of the

" word “hy” in paragraph 3 which | have just read. Actually, it is in

the last sentence of paragrapb 3, namely, “dinge bet egter
skeefgeloop en hy, {that is the "hy” that | am teferring to), het die
vrou nege maal geskiet, waarna hy en Owen weggshardioop hat”.
It was suggesied to Inspectar Gordon that what he says in that

sentence read with the pi’evious sentences in that paragraph and

the paragraph before is that Ndimande told him that he and Owen }

wanted to rob a house in Chanclif, but that things did not go well,
and he shot that woman nine times and that he, that is "hy',
referred to Ndimande and nct to Owen Magaguia, or the plaintiff.
i that understanding of that sentence in that paragraph is carrect,
it would mean that Inspector Gordon, according to him, had been
tald by Ndimande that it was Ndimands who had shot Ms Alberts.
This wouid be contrary to the evidance that [nspector Gordon
gave because he lestified that Ndimande had told him thal it was

the plaintiiff who had shot the lady. Inspector Gordon resistad

FoOTEACD
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vigorously the understanding that the word “hy” in that last
sentence of paragraph 4 refetrred to Ndimande and he sought to
say that when he was writing that paragraph or that sentence, he
meant the plaintiff. 1t-seems to me that, upon a reading of that
paragraph, the word “hy” is a reference to Ndimande and not
Owen Magagula or the plaintff, and that the basis upon which
Inspector Gordon tried to escape that conclusion, is not justified

by a proper reading of paragraphs 2 and 3 of that statement.

The plaintiff and Ndimande were taken to court on the 30" August
2004 and they appeared before a Magistrate. It woutd appear that
they applied for bail, which Inspector Gordan opposad, and the
matter was remanded to another date when Inspector Gordon was
to check certaln information relating to the bail application that
needed ic be chacked, relating to the plaintiffs residential
address.  When the matter once again came before the
Magistrate's Court, Inspector Gordon oppoesad the application, and
the Magistrate refuéed Mr Ndimande’'s and the plaintiff's

application for bail.

There was no appeal against the Magistrate's decision refusing
bail, and the murder case kept cn being postponed. H is commaon
cause that at a certain stage bicod samples were taken‘from the
plaintiff and Ndimande hy the police with a view to ensuring that

some DNA tests ware conducted in connection with the murder

Fotiig
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case. It took a long time before the results ware received. The
DNA results did not implicate the plaintiff and Mr Ndimande. The
Prosacutor or Senior Public Prosecutor subseguently appliad his
ming t¢ the case against the plaintiff and Ndimande. The material
he had before him included the report or siatement taken by, or
prepared by the Senior Magistrate in Krugersdorp in which Mr
Ndimande indicated that he had been assaulted by Inspecior
Gordon.  The Senior Public Prosecuter, in the light of this, took
the decision not to prosecuta the plaintift and Mr Ndimande in
regard to the murder casa. It may be of course that that was not
the only issue that the Senior Public Prosecutor considered. He
may also have considered the rasults of the DNA test, but the long
and short of it is that he or she declined to prosecute, and this led
to the plaintiff and Mdimande being relsased. As | have indicated,
that was in August 2005. That means that the plaintiff and Mr
Ndimande had been in detantion for about a year by the timea thal

they were released from police custody,

In the light of the importance of what happened at the office of
Inspector Gordon totween himself and Ndimands on the 257
August 2004, it is appropriate that | refurn to that issue. In doing
s0 | wish to point out that during the cross-examination of Mr
Ndimande, what was put to him, with regard to his evidence about
assault, was in effect a bare denial. It was put to Mr Ndimande

that Inspector Gordon would deny having assaulted him or

PCIE €31
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suffocated hint with a plastic bag such as the one that was
described by Mr Ndimande, or having suffocated him in any way.
It was never put to Mr Ndimande and no evidence was led that the
South African Police Service do not have any plastic bag that
would fit the description that he gave in court, namely & p%'astic
bag that is clear in colour, that is written South African Police
Services, and that has a blug South African Police badge. No
evidence was led lo say no such plastic bag Is kept by the South
African Police Sarvice. it was also not put to Mr Ndimande that
there were no other people who came into Inspactor Gordon's
office while he was with Inspector Gordon. In this ragard 1 am
talking about the thres or foﬁr paaple, because he testified that at
some stage when Inspector Gordon puiled out the plastic bag
from his head and face, he found that thers were three people in
the office in addition to Inspector Gordon and they were kicking

him,

Mr Ndimande also gave evidence that he was made to sft on a
chalr at same stage by Inspector Gordon. This wasr not denied. #
was also not put to him that this was not true, His evidencge that at
a certain stage there was a knock on the dbcir and there éppeared
a white lady whose attention he tried to catch, but who looked at
him and walked away was also not chailenged. The vulgar
language that Mr Ndimande testified was used hy Inspsctor

Goardon to him during the time that they were in Inspecior

NIV RRE
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Gordan's office, was also not denied and it was never put to him
that Inspector Gordon did not use such language. Indeed, Mr
Ndimande's evidence in terms of which he quoted Inspector
Gordon, as having asked him in Afrikaans: “Wil jy die waarheid
praat?’ was never chailenged. It was also never put to Mr
Ndimande that inspector Gordon never asked him such a guestion

even in a different context.

271  On the defendant’s counsel's submission, Ndimande's evidence in

10 relation fo assault and what happaned in Inspector Gordon's office
was a fabrication. ! must point out that | observed-Mr Ndimande

as he gave evidence, and he made a good impression on me and

| think that on the whole, his evidence about what happened al

Inspector Gordon's office was very detalled. f the South African

Police Service do have plastic bags which fit the description that

Ndimande gave, the question that would arise is: how would Mr

Ndimande have known ahocut the existence of a clear plastic bag

which bore a badge of the South African Police if the position

was not that he was talling the truth, |If he was fabricating this

20 story, why would he choose to say that Inspector Gordon used a
7 plastic bag that had the South African Police Service badge that
was clear in cofour? The kind of details that Mr Ndimande gave in

his evidence about what happened in Inspector Gordon's oifice

suggest to me that his version has a ting of truth about it.  On the

other hand, if one looks at the fact that what was put o him was
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simply a bare denial, it becomes difficult to accept that he was fabricating ali of
this evidence about having been assaulted and having been suffocated with a
plastic bag bearing a South African Service badge, about Inspector Gordon
asking him in Afrikaans: “Wil jy die waarheid praat” and about & white lady
who knocked at the door whose attention he tried to catch but who simply

walked away.

As | have indicated, Mr Ndimande even quoted Inspector Gordon, asking in
Afrikaans whether Mr Ndimande wanted to speak the truth. There is another
aspect to the matter. That is that, when Mr Ndimande got the first opportunity
of telling somebedy outside the Scuth African Police Service that he had been
assaulted by Inspector Gordon, he did so. He told senior Magistrate Visagie
that ke had been assaulted repeatedly by Inspector Gordon, and that was the
first person outside of the South African Police Service that he met since his
arrest. Actually | must go back to the day when the plaintiff and Mr Ndimande
appeared hefore the Magistrate’s Court. Both Mr Ndimande and the plaintiff
testified that, when they were told in the Magistrate’s Court that their case
was being remanded, they said that they raised their hands to indicate to the
Magistrate that they had something to say, and when the Magistrate asked
them what they wanted to say, they said that they did not want to go with
Inspector Gordon, They indicated that they feared that he would assautt them

arill-treat
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them. This part of their evidence was never challenged. inspector
Gordon was specifically asked about this piece of evidence, and
he sald that he did not remember. Of course, if the dsfendant
wanted to challenge that, they could easily have sought the
transcript of the proceedings ai the Magistrate’'s Court to S8
whether on that day the plaintift and Ndimande had said this 1o the
Magistrate. . Firsi it was Ndimande who gave this evidence and it
was not challenged and when the plaintiff gave his evidence, he
also saigd the same thing and again it was not challenged. They
said that the Magistrate said to them Inspector Gordon would not
do anything fo them and eflectively farcad them to go with him.
He might not have assaulied them after that or ill-treated tham in

any way afler that.

I must refer t¢ another aspect of the case which | should have
referred to earlier on. That is that Ndimande also testified that
Inspactor Gordon tried to get him .io agree to be a siale wilness
against the plaintifi, and promised him that he wouid be free if he
agreed to that. Of course Ndimande did not agree and Ndimande
did disciose this to Senior Magistrate Visagle as well when ha

appeared before her in her office.

When ali the svidence is taken into account in its 1otality, one finds
that the two parties in this case have very different versions as to

what happened.
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On Mr Ndimande’s version he and Inspector Gordon had a very bad
relationship from the start because Inspector Gordon who wanted him to
contess to something he had not dene and wanted him to implicate himself
and the plaintiff in something that neither of them had done, and because he
resisted doing what Inspector Gordan wanted him to do, Inspector Gardon
assaulted him repeatedly. On Mr Ndimande’s version, ultimately because of
the assaults Ndimande tried to soften his stance, but, at the first opportunity
he got to report to somebody who was independent of the South African
Police, that he had been assaulted, he did so. That is the one picture. The other
picture is the picture that Inspector Gordon sought to paint, namely, that he
and Ndimande had a very goad refationship from the start because, when he
interviewed Ndimande in his office, Ndimande voluntarily and freely implicated
himself and the plaintiff in the murder of Ms Alberts without any assault,
without any pressure and without any promises. Inspector Gordon could not
explain how come, if that was true, Mr Ndimande reported all the things that
he reparted to Senior Magistrate Visagie because, if one takes the picture that
emerges from the evidence of Ndimande, then his behaviour in reporting the
assaults on him to Senior Magistrate Visagie is logical, because, before that, he
could not report to anybody, since everybody that he came in contact with
other than his co-suspect, the plaintiff, was a member of the South African

Palice Service. In this regard Mr Ndimande had been asked why he did not tell
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Colonel Eksteen that he hat been assaulted, bul the fact of the
matter is that Cclonel Ekksteen was part of the Sauth African Police
Service.

[31] There were photographs that were also put up and it was
contended that mostly they did not show any injuries, on Mr
Ndimande. In this regard | refer to the fact that in the report or
statement prepared by Senior Magistrate Visagie, some kind of
injuries on Mr Ndimande were referred to. Even if meost of the
injuries were not shown, the fact of the matter is that the manner

10 in which Mr Ndimande was assaulted was a manner which would
not make it easy for him fe have visible injuties. Obviously, any
police officer knows that, if he assaults a suspect in a certain way
as a result of which there are visible injuries, that 3usbeci may
have proof of the assault, but a suspect who is assaulied in such a
manner that thare are ne visible Injuties will find that he or she is
confronted with the contention that there were no visible injuries

and therefora it is highty unlikely that he or she was assaulted.

[32] When the plaintiff gave svidance, he also indicated that he was

20 assauted by inspector Gordeon, bul | do not propose to go inte any
detail about his evidence aboui being assaulted, because there is

no claim for damages for assault on him, and the assault on him

does not have much of a bearing on the issue whethar or not the

information that the police had when they arrested him which they

say ey got from Mi Ndimande, provided them with reasonable
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[33]

grounds for the suspicion that he had been involved in the commission of a

scheduie 1 offence, nameiy the murder of Ms Alberts.

On a halance of probabilities | am satisfied that Mr Ndimande's version with
regard to his evidence that he was assaulted in Inspector Gordon’s office by
Inspector Gorden and other calleagues of his, is the version that must be
preferred between the two versions, and the matter must be decided on the
hasis that, indeed, Inspector Gordon did assault Ndimande in that office and
there are other colleagues of Inspector Gordon who assaulted Mr Ndimande,

and that inspector Gordon’s denial of that evidence must be rejected,

This leads to the question: what is the effect of this conclusion on whether or
not the police had a reasonable suspicion as required by section 40(1) of the
Criminal Procedure Act. Two matters need to be emphasised in this regard.
First, when one looks at the evidence given by My Ndimande about the
interactions that he had with Inspecter Gordon at Inspector Gordon's office,
and one must remember here that one must leave out the pointing out that
was done later, it does not appear that there is much that Mr Ndimande gave
to Inspector Gordon to implicate either himself or the piaintiff. In this regard |
particularly want to point out that | have looked very carefully at the evidence

that was given by Mr Ndimande and
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| tooked very carefully at what was put to him by counsel for the
defendant. In this regard i want o state that a lot of the evidence
that was subsequently given by inspactor Gordon and Inspector
Nel was not put to Ndimande, and ag | have indicated, it cannot be
used against him whan he was never given a chlance to comment
upon it or explain it or defend himself. Accordingly, the conclusion
is that there was not much on the information that Mr Ndimande
gave Inspector Gordon which implicated Mr Ndimande or the
plaintiff, or boih, but even if there was, the fact of the matter is that
such information was obtained by the illegal use of force or
violence by a police officer against a suspect who was
defenceless and had his hands handouffed at the back, and that
informaiion could not justify the conclusicn or suspicion that the
plaintiif had committed the murder of Ms Alberts. fhe DNA results
did not implicate the plaintiff and Ndimande and there was no
evidence whalsoever that the policelobtained against the plaintiff
and the defendant. [f the position is that Mr Ndimande did actually
implicate the plaintiff or the plaintiff and himself in the murder of
Ms Alberts, it can only be that he gave thal information because it
was clear that the assaulit would not stop unless he gave Inspector
Gordon information that would implicate the two of them and
under those circumstances the police ¢ould not have acted, or
cannot be said 1o have had reasonable grounds far the suspicion
that the plainiiff bad committed the murcer of Mrs Alberts whetre,

as a result iilegal assault by the police on somehaody, that person

Poiiicfi
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ends up giving informaticn to the police that is false, and he gives
such information so as to save fis life, or save himself frem
heatings by the police. When the person who is beating a suspect
in those circumsiances acts on the information given by such a
perscn under thoss circumstances, he knows that that information
may have been given simply to ensure that the assaults stopped,
and it can't be said that he has reascnable grounds for that
suspicion in those circumstances, That being the case, it seems
to me that the requirements of section 4 (1) of the Criminal
Procedurs Act 1877, were not met and that, therefcre, the arrest

of the plaintiff was unlawful,

With regard to the claim for damages arising out of detention,
counsal for the defendant said t_hat" the matter must be
approached an the baais that there are two periads involved with
regard to the detention of the plaintiff and Ndimande. That is the
pariod prior to iheir appsarance before court and the period after
the appearance before court. He said that with regard to the
period prior to their appearance in court, if the arrest was uniawful,
then the detention was also unlawful if there wers no reascnable
grounds for the suspicion. He submiited that with regard to the
period after their appearance in court, the lawfulness or otherwise
of that detention depended on the fact that their further detention
after that was based on an ordsr of the Magistrale's Court refusing

them bail and remanding them in custody. He submitted that that

IR L
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detention was lawiul by reason of the {act that it was authorised by

an order of court,

[35] Counsel for the plaintif’s approach was that, if the arrest was
unlawful, then the entire defantion was also unlawful. 1 am
inclined to agree with counse! for the defendant that a distinction
does need to be made, because one cannot pretend that, afier the
Magistrate's Court had refused bail, their detention after that date
was not because of the order of the Magistrate's Court. It may
well be that, if the plaintiff had pleacded his case differently, namely
that he had not refisd on the aclual detention, but had relied on
the cpposition of the bail application by the police, and had
contended that he suffered damages, becausse the police had
chesen to insist that they should not be given bail, irrespective of
what the court decided, it may well be that there may have had a
case, but | speculate now. The fact of the matter Is that there is
an order that was made by the Magistrate's Court, That order was
not appealed against, nor was it subjacted to a review and that
ordar steod right throughout uniil the matter was finalised by way
of the withdrawal of the charges. That order governead thair

detention after their appearance in court,

In those circumstances, therefore, | am of the opinion that in
respect of the period from the 25™ August 2004 to the date when

they appeared in court for the first time, that detention was
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unlawful, because the arrest was unlawful, but with regard fo the
dgetention from the date that they appaared for the first time in the
Magistrate's Court to the time that they were released, | am of the
opinion that it has not been shown that that detention was
unlawful, because the order of the Magistrate's Court has not
been attacked in any way, and it is that order that governad their

continued detantion.

The conclusion that | have reached as outlined above hés the
result that the plaintiff has not been 100% successful, and it may
well be that it cannot be said that he has been substantially
suceassful either, if one has regard to the fact that in relation to
the detention period after the first date of appearance in court, |
have held that that deteniior! was not unfawful. This affects the
issue of the guantum of dalméges as well as the Issue of costs,
The parties’ counsal did not get an opportunity to address me on
the issue of costs in this kind of scenario. | believe that it is a
scenario that is very different from what they may have had in
mind when the matter was argued earlier. - They both had argued
the matter on the basis, | think, that it would be ¢lear which party
was substantially successful if we did not have a situation where
ane party was 100% successful.

In those chrcumstances befere | can make any decision on the
issue of costs, | would like to give counsel on both sides an

opportunity to make submisslons as to whether this conclusion
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that I have reached means that the plaintiff has been substantially
successiul or not, or whether it is the defendant wha has been
substantially successful. | say this at this stage, before | say
anything about the issue of quanium, because | thought that if |
am going fo invite counsel io submit supplementary heads
addressing this issue of costs, | may as wéll give the parlies an
opportunity in the light of this gonclusion to try and ses whether
they cannot reach an agreemant on the Issue of the guantum of
damages. It seems te me that the conclusion | have reached may
well make [t very easy for the parties to reach an agreement on
the quantun‘i of damages for unlawful arrest and detention prior o

the first day of appearance in court.

[38] The order that | am going to make, therefore, is the following:

1.

It is heraby declared that the arrest of tha plaintiff by the South African

Police on or about 25 August 2004 was unlawful.

. The detention of the plaintiff by the South African police from 25

August 2004 o the first date of appsarance in court was unfawful,

. The plaintiff's ctaim for damages for unlawiul detention from the date of

his first appearange in court in August 2004 to his ralease in Augusi

2005 is dismissed.

. The olainiiff is entitied jo such damages for unlawful arrest and

getention between the 25" August 2004 and the first date of
appedrance in court as maybe agresd upon between the parties or as

may be decided by this court if the parties ara not able to reach



29
33714/06-AP
2011-06-17
agreement.

5. Sheould the parties not reach an agreement on the quantum of damages within
the next 20 calendar days from Monday, 20" June, 2011 the parties may
approach the court with a request that | determine the guantum.

6. Both parties are invited to submit written argument on the issue of costs in the
light of the {imited success of the plaintiff with special reference to the question
whether or not it can be said that the plaintiff has been substantially successful,
and in this regard the plaintiff must deliver and serve written argument on the
issue of cost, within 14 calendar days from Monday, 20" June 2011, and the

defendant must deliver its written argument within seven days thereafter.
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