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[1] Case Flow Management is at present being ioted by the
judiciary in the various divisions of the High Coum this country. This
case, more than any, exemplifies the need for tasemanagement and
had it been in existence in 1999 and 2000 whenrthy actions which
are the subject of this application were instituteale unhappy
circumstances which | shall describe hereinaftenldiprobably not have

occurred.

INTRODUCTION

[2] The applicants in this matter are the Premiethe Eastern Cape
and the Member of the Executive Council for RuravBlopment and
Agrarian Reform, Eastern Cape. The respondenttharplaintiffs in 309

separate actions against the applicants, and/ar phedecessors, and
others. Apart from five of these actions which wmrgtituted during the
years 2000 and 2001, all these actions were ladnadineng 1999.

[3] The applicants seek an order in the followiagrs:

“1. That the actions instituted in the above Homle
Court by the First Respondent and those
Respondents cited in annexure “NoM 1" as
plaintiffs against the Premier for the Provinceta#
Eastern Cape and the Member of the Executive
Council for Agriculture and Land Affairs, Eastern
Cape, as defendants, under case number 107/99 in
respect of the First Respondent and those case
numbers set out in annexure “NoM 1” in respect of
the further Respondents, be and are permanently

stayed.



Alternatively to paragraph 1 above, that the
individual actions instituted in the above
Honourable Court by the First Respondent and
those Respondents cited in annexure “NoM 1" as
plaintiffs against the Premier for the Provinceha
Eastern Cape and the Member of the Executive
Council for Agriculture and Land Affairs, Eastern
Cape, as defendants under case number 107/99in
respect of the First Respondent and those case
numbers set out in annexure “NoM 1” in respect of
the further Respondents be and are individually

stayed pending:

(@) Payment in full by each Respondent as
plaintiff in his or her individual case of all
costs owing by such Respondent to the
defendants as taxed by the taxing master,
arising out of interlocutory proceedings in
the abovementioned cases from the date of

issue of summons until the present; and

(b) Furnishing of security for costs by each
Respondent as plaintiff in his or her
individual case in the sum of R250 000.00
(two hundred and fifty thousand rand) or
such other sum as this Honourable Court

may determine;

Alternative relief; and

Costs of suit against the Respondents jointld an

severally, the one paying the other to be absdlved.



[4] The applicants have premised their case orouarfoundations all
of which the applicants allege amount to an abdgbeoprocess of this
court and result in serious injustice to the agpits. It is their case that
the respondents, in pursuing these actions, hatesl ac breach of an
agreement concluded by the parties' attorneysocoirde that the litigation
Is frivolous and vexatious and that it's continpedsuit is an exercise in
futility in light of the judgment in the mattef Z R Twani and Others v
The Premier of the Eastern Cape and Others ("Twani"). The
applicants have also in this regard relied on thevitably fruitless
incurring of extensive costs which, they have ab&gthe respondents
will almost certainly not be able to pay in view tfeir continued

protestations of impoverishment.

HISTORY (BEFORE THE TRIAL IN Z R TWANI AND
OTHERS v THE PREMIER AND OTHERYS)

[5] On 10 July 1997 the Premier of the Provincahef Eastern Cape
("the Premier"), purporting to act in terms of thevisions of section
13(1) of the Corporations Attssued Proclamation 10 of 1997 in terms
of which he purported to dissolve the then exisfimgnskei Agricultural
Corporation ("Tracor"). This resulted in an urgepgplication being
launched in this court by 47 former employees chcbr against the
Premier, the Member of the Executive Council foridglture and Land
Affairs, Eastern Cape and Tracor itself ("the Chleespplication”) in
which application the applicants sought a rule mialling upon the

respondents in the Cekeshe application to showecauter alia, why

! Case No. 460/99 (Transkei Division) — a judgn@friroon J delivered on 3 March 2005
2 No. 10 of 1985 (Transkei)



Proclamation 10 ought not to be declared uncortistital and invalid and
set aside. They were also called upon to showsecamhy those
respondents ought not to be interdicted and restafrom unlawfully
closing Tracor; terminating, altering adversely mr any manner
interfering with the employment and conditions s#rvice of those
applicants; withholding, reducing, refusing to pay in any manner
interfering with the salaries and benefits enjoygdthose applicants in
terms of their conditions of service with Tracor; @victing, hindering,
harassing or in any manner interfering with thapplicants' occupation
of residential premises allocated by Tracor in twmwh their respective

conditions of service.

[6] In the Cekeshe application it was averred ttie decision to
dissolve Tracor was unlawful, unreasonable, pro@guunfair and in
violation of those applicants' right to adminisiratjustice. It was averred
that Tracor's employees had been excluded fromddwsion making
process and had thus not been consulted with reégdahe dissolution of

Tracor and the consequences thereof for Tracoresmees.

[7] In opposing the Cekeshe application, the redpats in that
application did not raise or canvas the extensigod of negotiation
which had apparently preceded the issue of Pro¢clamaO, resting their
case on an argument that the actions of the Pretidenot amount to
"administrative action" but were rather legislativenature. It was thus
argued that the Premier was, in issuing the proatem, making original
legislation not subject to the rights protected dBction 33 of the

Constitution.



[8] This argument did not find acceptance by Vah Zwho heard the
mattef. In his judgment he found that by exercising hisver terms of
section 13 of the Corporations Act, the Premier mad create original
legislation and that his actions constituted adstrative action. Because,
on the case as made before him by the responddémdg, had not
established compliance with theudi alteram partemprinciple, the
decision was unlawful and Proclamation 10 togetheith the
consequential termination of those applicants' egipent was set aside.
Van Zyl J's judgment was duly appealed againsiuast dismissed by the

full court®,

[9] The success of those applicants in the Cekespplication
spawned the issue of summonses by the respondentsisi matter,
amongst others, who are all ex-Tracor employees. aAmatter of
convenience, | shall, in the balance of this judgmeefer to the
respondents as "the plaintiffs". Although the numbgé plaintiffs has
been reduced, it appears that initially there wB8¥ actions. The
plaintiffs' cause of action in each instance wasedain the main, on the
finding by Van Zyl J to the effect that the dissmn of Tracor
constituted unlawful administrative action. Delatudamages were
claimed in each instance based on the decision tadlee Premier, as
first defendant, and further damages resulting feominjuria allegedly
sustained in consequence of the closure of Tr&uoe. group of plaintiffs
had been employed by Tracor under what was reféorad the "Qamata
Irrigation Scheme" ("Qamata"). This set of plaifstif("the Qamata
plaintiffs") alleged in addition to the foregoindpat there existed a

contractual relationship between them and the Deyant of Agriculture

% Cekeshe and Others v Premier, Eastern Cape amasCti98 (4) SA 935 (Tk)
* Premier, Eastern Cape, and Others v Cekeshe dmeas0t999 (3) SA 56 (TK D)



and Land Affairs of the Province of the Eastern €dpased hereon, they
pleaded an alternative claim founded on an alldge@dch of contract
arising from the termination of their employmemtgéther with a further
alternative claim that such employment had notaict been terminated
resulting in an entitlement to their full emolum&ronsequent upon a

tender of their services.

[10] These actions were all defended by the appigcdt is, however,
common cause on the papers that the combined susesassued in all
these matters were irregular and excipiable whasulted in a further
series of interlocutory applications. Before degliwith the further
conduct of these actions, it is necessary to meritiat on 8 July 2008
the offices of the applicants’ attorneys in Mthathd M Petse
Incorporated, were apparently mysteriously desttoyea fire. During
the course of this inferno the entire contents lbftlee files in these
actions were destroyed. It became necessary foagpkcants' attorneys
to reconstruct these files from the material themilable to them,
including the court files (which were apparently efuly incomplete)
and documentation kept by counsel. Accordingly, ftiréher conduct of
the litigation as set out in the founding affidawias based upon these
reconstructed, and incomplete, files. A furtherlgbeen which faced the
applicants in this regard is the fact that theinoagcombined summonses
are apparently missing from the court files in Wast majority of these

actions.

[11] To illustrate the importance of the originanacbined summonses,
when the Twani matter (which | shall describe latetthis judgment)
came before the court as a form of test case anadaiginally pursued

against the second defendant in one of the Qamatamsa was abandoned



by a subsequent amendment, and was later sougbtrintroduced by a
further amendment after it had prescribed. In agothstance, a claim
against the second defendant which had not existethe original

particulars of claim was introduced by way of aneadment after it had
prescribed. Special pleas in this regard were wpimethe Twani matter

when it eventually came to trial.

[12] In the founding affidavit, a litany of disastrs attempts to rectify
the problems existing in the particulars of clasrdescribed. By way of
illustration, on 23 April 1999 the defendants caneel issued and served
a notice in terms of Rule 30 of their intentionajaply for the striking out
of certain paragraphs of the plaintiffs' particalaf claim in certain
matters. In response, each of the plaintiffs cameerfiled a notice of
amendment setting out the paragraphs they intendedmend and
dealing with issues raised in the Rule 30 notice.10 May 1999, those
defendants issued and served a notice of motickinge® set aside the
particulars of claim as irregular proceedings. Ehemtters were argued
during June 1999. The plaintiffs did not oppose thefendants'
application to strike out paragraphs 9 to 16 otheaicthe particulars of
claim, but simply opposed the costs order soughhomt success.
Judgment in this regard was granted in favour efdefendants by Jafta
AJ (as he then was) on 9 July 1999.

[13] A subsequent application for leave to appeak veard in these
matters on 23 September 1999 but was dismisse® &eftember 1999.
As reflected in the founding affidavit, this markéet commencement of
some 41 interlocutory applications occasioned bg ttregular and
improper conduct of the matters dealt with on blebiadhe plaintiffs prior

to the first day of trial in the Twani matter. Il &ut one of these



interlocutory matters, the costs of such applicetiovere awarded to the

defendants.

[14] Subsequent to delivery of the notices of ititem to defend, the
plaintiffs’ attorney was called upon in terms of IRW to prove his
authority to act. Notwithstanding the fact thatstimotice precluded his
acting further in the matter until such proof wastticoming, notices of
intention to amend the particulars of claim werbsaguently delivered
on behalf of the plaintiffs. Pursuant to such regicamended pages were
delivered but were met variously by notices of mtiten to except or
notices of intention to apply for the setting asideéhe pages as irregular
proceedings in terms of Rule 30.

[15] In apparently at least 18 of these matterdjcas of bar were
improperly delivered notwithstanding the fact thia¢ Rule 23 notices
had afforded the plaintiffs in those matters anaspmity to remove the
cause of complaint. In 124 of the actions, a doaimentitled

"PLAINTIFF'S REPLY TO DEFENDANTS NOTICE IN TERMS OF
RULE 23" was delivered. No provision for such aicetis made in the
Rules of Court. As pointed out by the deponenh®fbunding affidavit,

although these documents were, for all practicap@ses, meaningless,
each such document was required to be read andleoed and a further

appropriate application in terms of Rule 30 wasinesgl to be prepared.

[16] Notwithstanding their lack of success in thattar referred to
earlier, the other plaintiffs apparently persistedth the irregular
pleadings they had filed which resulted in a furtbeder granted by

Maya AJ (as she then was) in almost identical taotbe order granted
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by Jafta AJ, save that, on this occasion, the pitsinvere ordered to pay

the defendants' costs on an attorney and clielg.sca

[17] The next salvo from the plaintiffs was an agpd attempt to
address the shortcomings then existing in the qudatis of claim by
delivering further amended pages in most of theastduring October
and November of 1999. These amendments had not jioreeeded by
notice in terms of Rule 28 and, not surprisinglyerav again met by
notices in terms of Rule 30. Furthermore, betweept&nber 1999 and

November 1999, exceptions were filed in the vagontg of the actions.

[18] Because of the shambolic manner in which thesdters were
proceeding as described, an agreement was appareaticluded

between the legal representatives of the parti¢seeffect that a single
order would be taken by consent in terms of whible plaintiffs

undertook to pay the defendants' costs with regarca number of
procedural steps which had been necessitated bplagiffs' improper

conduct of these actions. It is apposite to menti@t the draft order,
which is appended to the founding affidavit, runeisome 59 pages in
its description of the notices and/or pleadings clvhiwere to be
withdrawn pursuant to the order sought as it waessary to set out in
each case the notice or pleading due to be withdrawere were 597
matters involved and each of these matters isrezfdp in the draft order
together with the notice/pleading in question. TipiLvides some
illustration as to the extent of the documentatidnch was involved in

all these actions.

[19] Despite this, as averred in the founding af¥it, the process of

amending pleadings and objections thereto in thisuntain of
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applications, continued unabated. Because of te&udtion of the files
of X M Petse Incorporated in the fire, the applisawere unable to
obtain copies of all the judgments and orders siiging the course of
the ensuing period. However, those relevant doctsnehich they were
able to obtain are fully described in the foundaffgdavit. Unfortunately,
because of the extent of the interlocutory litigatin these matters, it is

necessary to detail these matters.

[20] On 30 March 2000, Kruger AJ granted an orddtirsg aside and
striking out with costs certain amended pages ie of the actions.
Sometime after October 2000, Bloem AJ deliveredidgment setting
aside the plaintiff's notice of intention to amelmi@ particulars of claim,
with costs, in another matter. In that judgmentpe®h AJ stated that
"Between the issue of the summons and now theifflaaxd given notice
of his intention to amend his particulars of clamn no less than 4

occasions.

[21] On 15 October 2001 Kruger AJ delivered a judgiin another
matter in which the applicant had sought an ordammsclidating the
various actions brought by the plaintiffs agaifst tlefendants into two
actions. This application was dismissed with coSfsimportance, at the
time of argument in that application, applicatiansterms of Rule 30
were pending in various matters based on the fallgwa challenge
brought in terms of Rule 7 to the authority of fhaintiffs' attorney to
act; Rule 30 applications based on non-complianitk Rule 18, and

exceptions brought in terms of Rule 23.

[22] On 26 April 2001, Miller J granted an ordetts®) aside notices of
intention to amend dated 10 October 2001 which lbeseh delivered by
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18 plaintiffs. He ordered them to pay the costshaf 3 defendants in
those matters. On 22 November 2001, Miller J dedigea further
judgment in another matter involving 73 plaintifigho had applied to
amend their particulars of claim. Miller J referreal the fact that the
amendment application had been necessitated byaessful exception
and recorded that the court had, in a judgmenveled on 22 February
2001, upheld the defendants' exception with costs lead granted the
plaintiffs leave to amend within 15 days of thergraf that order. It is

apposite to record what the learned judge saidigregard:

"The plaintiffs have made application that the f@ieg of the
notice on 29 March 2001 be condoned. The failurethzy
defendants to comply with the order of court idt@cal in the
sense they that took positive steps to comply \hin time
limit set by the court. The withdrawal of the prays 2
notices in terms of rule 28(1) is as a result ef thcompetent
drafting of the particulars of claim which have bea
hallmark of this matter, as it has been in a nundjeother
matters of a similar nature in which the plaintifege
represented by the same attorney. There have Ilmedhnisi
matter, since the issuing of summons, no lessfikamotices

of intention to amend."

[23] On 29 January 2002, Matyumza AJ made an orlating to ten of
the plaintiffs granting them leave to amend thairtigulars of claim and
directing that they pay the costs occasioned by#iwery of Rule 28(3)
notices. He granted another plaintiff leave to agnéer particulars of
claim and ordered certain plaintiffs, who had wrdndn applications to

amend their particulars of claim, to pay costhwse matters.
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[24] On 14 March 2002, Miller J delivered a furthedgment relating
to six plaintiffs who had excepted to the defendarmleas. Such
exception had been premised upon a contention bhehuse, in the
Cekeshe application, this court had set aside &mation 10 as being
invalid, the plaintiffs were not entitled to pledldat the issue of the
proclamation had followed upon various consultaionth the plaintiffs
(the contention of the excipients being that tegie had effectively been
dismissed in the Cekeshe matter) and that thisrdicgdy disclosed no
defence. Counsel for the defendants apparentlyedrguthat matter that
the Cekeshe application fell to be distinguisheanfithe actions brought
by the plaintiffs as the Cekeshe application haehbeoncerned with the
guestion of administrative law and issues of pracaldfairness in dealing
with administrative action. On the other hand, dogons of the plaintiffs
were premised in delict. Miller J held that thefifst defendant in the
principal litigation was able to satisfy the triadurt that his conduct in
iIssuing Proclamation 10 did not constitute a cukpatelictual wrong,
then he would succeed in avoiding the plaintifigims. Accordingly,
Miller J dismissed the exception in each such maitth costs, including

the costs consequent upon the employment of twosssu

[25] On 12 August 2002, Norman AJ delivered a camabijudgment in
two interlocutory applications brought before hematters involving 66
plaintiffs. These plaintiffs sought leave to ameth@ir particulars of
claim and an order in terms of rule 35(14) to tfieat that the defendants
were to make available for inspection an agreerbetiveen the trade
union SAAPAWU and the Eastern Cape government. Bpiblications

were dismissed with costs.
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[26] On 30 January 2003, Maya J (as she then wafiyeded a
judgment in which exceptions had been raised agaives plaintiff's
particulars of claim. The exceptions were upheld #re plaintiff was
ordered to pay the defendants' costs.

[27] On 3 April 2003, Maya J delivered a furthedgument relating to
69 plaintiffs seeking amendments to their particilaf claim. In this
judgment, she pointed out that almost all the dlges raised by the
defendants to the proposed amendments had beed raisther related
matters in which she had already handed down judtgn&he granted
the respective plaintiffs leave to amend their ipalars of claim in
respect of certain amendments prayed, and disalloothers. She

directed the plaintiffs to pay the defendants’ sost

[28] On the day after she had delivered this judgmiglaya J delivered
a further judgment in three applications involvih$0 plaintiffs which
had been argued together and in which amendmemé&sseeght. During
the course of this judgment she again reflected shaumber of the
objections raised had been argued and dealt witbther matters in
which she had already delivered judgments, refgrsipecifically to the
judgment mentioned in the previous paragraph. Agaime granted
certain plaintiffs leave to amend their particulafs claim in certain
respects, refused them leave in other respectsraleded them to pay the

defendants' costs.

THE TRIAL IN Z R TWANI AND OTHERS v THE
PREMIER AND OTHERS
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[29] During the period April to August 2002 the mafy of the

plaintiffs once again amended their particulars aéim and the
defendants in those actions pleaded thereto. OJuBp 2002 it was
ordered that the matter of Z R Twani be consolidlatgth 18 other
actions. A further application to consolidate ak tother matters with the

matters then so consolidated, was dismissed.

[30] Subsequent thereto, the attorney acting ferpaintiffs proceeded
to set down for trial some, but not all, of the solidated matters, as well
as some of the matters not included in the corsdd order. It is
alleged in the founding affidavit that because #itsiation was clearly
untenable, an agreement ("the agreement") was eddmttween the legal
representatives to the effect that a further appba for consolidation of
the matters would be brought by consent, the nwmat®y to be
consolidated constituting a representative sample thee various
categories of plaintiffs. This agreement is simg@nied by the plaintiffs

in this application.

[31] The application (by consent) to consolidatesth matters has been
annexed to the founding papers. That applicatios im@ught by the
twenty eight plaintiffs whose names appear on aduale to the notice of
motion. The notice of motion reflects that it wasleed Mr. Tshiki (the
plaintiffs’ attorney who has acted for them sinbe inception of these
actions and before) in the form of "M TSHIKI AND 83 INC." who
brought the application on behalf of those plaistifThe founding
affidavit was attested to by Mpeleki Tshiki who dfly set out the
background to the matter and proceeded to state:
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"Following from this the parties agreed that it wasthe

interests of all concerned to constitute a represee sample
of matters and to proceed to finality in respeetdiof so that a
decision could inform the further conduct of theador

litigation."

[32] He stated further:

"7. Thus for instance, while issues are similamsoof the
Tracor litigants were members of management, soraee w
members of SAAPAWU the recognized trade union acdr
and some worked at Qamata. A further category nstidoited
by Tracor litigants against who the defendants haleaded
prescription. A recognition of these differencedentie the

parties desire to constitute a representative sampl

8. With this in mind, and by special arrangementhvihe
Acting Judge President the matter_of Twani & 18eadthas

been set down for hearing for an extended periogheencing
on 22 April 2003.

9. The parties wish to further consolidate the erattisted in
paragraph 2 of the notice of motion with that ofahwv& 18

Others v The Premier and Others

10. | respectfully submit that it is in the intasesof all
concerned, including the interests of the admiaigin of
justice that an order be granted in terms of theiddoof
Motion. A decision on a representative sample hasrye

prospect of avoiding or at least curtailing, furthegation."”

[33] It is of importance to record that notwithsiarmy the express

description of the agreement between the partiesoasained in this
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affidavit of the plaintiffs' attorney, as alluded ¢arlier the existence of

the agreement is denied by the plaintiffs in tlaiswering affidavit

[34] The order sought by consent in this applicatieas granted on 24
March 2003 and, as foreshadowed in the affidavateg above, the trial
commenced before Schoeman J on 22 April 2003. Hewen 25 April

2003 she recused herself.

[35] After certain initial delays, the trial comnmead thede novobefore
Kroon J on 20 August 2003. In essence, the pleadi@ge premised on a
pleaded division between 2 groups of plaintiffdhese who alleged that
they had been in the employ of Tracor at the tirhéghe issuing of
Proclamation 10 ("the Tracor plaintiffs") and thagleo were working at
Qamata, which was administered by Tracor, and wieged that they

were employed by the Department of Agriculture hadd Affairs.

[36] The claims of the Tracor plaintiffs were fowadin delict and
based on the wrongful termination of their emplogipursuant to the
declaration that Proclamation 10 was unlawful. Isegond claim, they
sought recovery of damages from the Premier fagalliinjuria in the

form of impairment of dignity alleging that the nmam of termination of
their employment had rendered them unable to attetite needs of their

families etc.

[37] The Qamata plaintiffs' alleged that the defemd had, acting with
the consent of the entire cabinet of the EasterpeCRrovincial

Government, made a decision to liquidate and disstile Eastern Cape
agricultural parastatals and their associatedatiog schemes, including

Tracor and Qamata. They alleged further that pumsta this decision
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two proclamations, including Proclamation 10 putiogr to dissolve
Tracor, were issued resulting in the terminationiheir employment and
that such termination was wrongful and unlawfultlasy had not been
consulted. They also pursued an alternative catisetmn against the
Member of the Executive Council for Agriculture amhénd Affairs

alleging that in fact the dissolution of Tracor a@hmata did not
terminate their contracts of employment with the p&¢ment of
Agriculture and Land affairs, that notwithstandihgir alleged tender of
employment of their services and demand for paymehttheir

emoluments as against such tender, the Departnaehtdpudiated their
employment contracts and they had thus sufferedoss lof their

employment benefits and emoluments.

[38] The Qamata plaintiffs pursued a further alatire claim based on
a wrongful termination of their employment and as®l claim based on

injuria in the form of impairment of dignity.

[39] Shortly after the commencement of the triag plaintiffs’ attorney
was called to testify on behalf of the plaintiffster alia, he was cross-
examined with regard to the question of consultatigrior to the
promulgation of Proclamation 10. Counsel then gctor the plaintiffs
objected to this cross-examination arguing that thatter wasres
judicata by virtue of the outcome of the Cekeshe applicatem matter
which had been settled by Miller J in a full judgrheas mentioned
earlier. Kroon J, not surprisingly, ruled that sumhdence was indeed

admissible.

[40] Approximately three and a half weeks into tt@al, Kroon J

granted an order reducing the number of plaintifsnine, with the
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remaining matters being postponed part heard. Kibdid this because
of the prolixity of the matters and in an attengpturtail the duration of
the trial. It was agreed that these nine casesinexchaepresentative of
the identified categories of actions. However, ue @¢ourse two of these
actions were again joined in the consolidated acfior reasons of

convenience and to ensure representativity as siscuearlier.

[41] The trial ran from 21 August 2003 to 29 Aug@®03 and from 2
September to 5 September 2003. It recommencedSaptmber and ran
to 12 September 2003. It thereafter ran from 15%&Geptember and on
20 and 23 September 2003, when it was postponéd toctober 2003.
Upon recommencement it ran from 14 October to 1l 2003 and
from 20 October to 23 October 2003, on which dateas postponed to
20 November 2003. On 20 November 2003 it was posipao 20
January 2004 after which it proceeded to 23 Janf@@f4 with various
interruptions when witnesses were unavailable od het been
subpoenaed to testify on behalf of the plaintiff.tiis stage an additional

plaintiff was joined.

[42] The plaintiffs thereafter closed their casal am application for
absolution from the instance was made. In due egufsoon J upheld
special pleas of prescription which had been raibgdthe second
defendant as against the Qamata plaintiffs who ireeda in the

consolidated action, but found that evidence haehktendered on the

remaining issues on which the court could posdihly for the plaintiffs.

[43] It should be mentioned at this stage thatdhemuses of action in
respect of which Kroon J upheld special pleas @sgniption, remain

causes pursued to this day by the majority of tamgla plaintiffs.
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[44] The trial resumed thereafter and proceedeernmttently from 15
March 2004 until 20 April 2004. Argument was prdasenfrom 10 May
2004 and the typed transcript of the proceedingsluding argument

presented on behalf of the defendants, runs to §@welumes.

[45] On 3 March 2005 Kroon J handed down a comprgie
judgment of 168 pages in which he nonsuited all greentiffs in the
consolidated actions, directed them to pay thescoétthe defendants
including the costs of two counsel, and furtherecdied the plaintiffs’
attorney of record to pay the costs of 3 days efftoceedingsle bonis
propriis. Not only was this judgment important by reasonhef fact that
it had been agreed that it would be a test casarder to inform the
conduct of the remaining matters, but because ¢aenéd judge dealt
with every possible defence raised on behalf ofdéfendants. In some
Instances he found that a certain defence raisscaweamplete defence to
the plaintiffs’ claims but, nonetheless, proceetiedeal with all the other
defences in the knowledge that this was, in effedgst case and despite

the fact that such would probably amount tehiter dictum

[46] In summary, | can do no better than to listtséindings as set out

in the founding affidavit as follows:

“(a) The Qamata employees were employed by Tracor,
and not the Department of Agriculture and Land
Affairs, and accordingly their claims against the
second Defendant premised upon a contract of
employment between them and that department

were unsustainable.



(b)

()

(d)

(e)

(f)

The plaintiffs had not raised in their pleaginan
alleged failure by the Premier (the first Defenglant
to comply with the provisions of section 199 of the
act Labour Relations Act, No 66 of 1995, or an
alleged failure on the part of the first Defendemt
comply with the terms of a recognition agreement
which Tracor had concluded with the Food and
Allied Workers Union, and accordingly the
plaintiffs were not entitled to rely on such
provisions to establish wrongfulness on the part of
the first Defendant, as had been contended in

argument on behalf of the plaintiffs.

The first Defendant's decision to issue Proeléon

10 was not wrongful for want of proper and
adequate compliance with tlaeidi alteram partem
rule, and there was proper and adequate compliance
with the rule in the form of consultations with,dan
affording a hearing to the plaintiffs, and that the
first defendant's decision was accordingly not
wrongful on that score. This had been a core issue
raised by the plaintiff's in their pleadings, aneniv

to the heart of their cause of action.

The first Defendant's decision to issue Proelthon
10 was not wrongful on any other grounds

advanced by the plaintiffs.

The first Defendant did not act culpability in

issuing Proclamation 10.

The plaintiffs could not establisdmimus injuriandi
on the part of the first Defendant, and accordingly

theirinjuria claims could not succeed.

21
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(9) The discharge forms signed by all Tracor
employees, including the Qamata employees,
before receipt okex gratiaor severance packages
which had been financed by the national
government, constituted a waiver of the rights of
the plaintiffs to pursue the claims they had
introduced against the defendants."

[47] The Twani plaintiffs, notwithstanding the compensive nature of
the judgment delivered by Kroon J, sought leavappeal against it. This
application was initially set down for hearing o8 April 2005 but,
because counsel for the plaintiffs was improperhgppred, it was
postponed. It was subsequently set down for heamiitprt Elizabeth on
24 June 2005, an agreed date. However, the pfalntbunsel and
attorney attended at the High Court in Grahamstanah arrived in Port
Elizabeth too late for the matter to be arguedampmletion. It was again
postponed. It was set down for hearing on 11 an@dt®ber 2005. This
approach of the plaintiffs’ legal representativigmsicantly increased the
costs of that application. By the time the mattaswiltimately argued,
the plaintiffs' counsel had withdrawn and it wasaltdevith by their
attorney notwithstanding that he had testified logirt behalf during the
trial.

[48] The notice of appeal had been objected tdheydefendants. Their
contention was that the notice was fatally defecby virtue of its failure
to comply with the requirements of rule 49(1)(b)ievh requires the
grounds of appeal to be clearly and succinctly adt This notice of
appeal ran to some 69 pages. Kroon J, in his judgoe the application

for leave to appeal, described this document thus:
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... it was indeed a rambling, repetitive documenticlh
required sifting for the grounds of appeal to bscdined as

opposed to extensive argument in support of thargts."

[49] That notice was withdrawn and a second natias filed which ran
into 65 pages. In respect of this subsequent natgeilar objection was
raised. Kroon J held that this objection was likeavhot misplaced but
accepted it "despite its shortcomings”. He howedesmissed the
application for leave to appeal with costs, inahgdithe costs of two

counsel.

[50] The applicants allege that during the cours#is application for
leave to appeal the plaintiffs’ legal represen@atsought to advance
argument which had either not been advanced icdheta qug or was
in conflict with the argument so advanced, and the& was the first
indication to them that the litigation was henc#ido be approached on
a basis which had not previously formed the sulostaof the case
brought on their behalf.

[51] The plaintiffs sought special leave to app#&aim the Supreme
Court of Appeal, which application was dismissedthwcosts. A
subsequent application for leave to appeal to tbasttutional Court,

was likewise dismissed.

POST TWANI

[52] It appears that, notwithstanding the agreensémick between the
parties as evidenced in the application for codsdilbn referred to above,
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and the despite the resoundingly clear outcomeheflitigation in the
Twani matter, the plaintiffs have continued unabate pursue their
actions against the applicants, albeit on a neywqrted cause of action.

It is again necessary to record this.

[53] During August 2006 two plaintiffs, Xalisa anflibozo, served
notices of intention to amend their particularsctdim. These notices
recorded their intention to replace all exceptftrenal averments then in
their particulars of claim. This was thus a cleterapt to plead these two
plaintiffs’ entire case afresh. In the one instarle notice of intention to
amend ran to 37 pages and in the other, to 23 pagédse Xalisa matter,
six further attempts to amend the particulars afnelfollowed before a
substantive application to amend those particuwzas heard, whilst a
further seven attempts to amend the particularslaam in the Sibozo
matter followed before the substantive applicatioramend was heard
simultaneously with the Xalisa matter. On 2 Augu07, these
applications for amendment were dismissed with scdist Alkema J.
Applications for leave to appeal against the judgimen these two

matters were noted, but never prosecuted.

[54] In order to best understand the manner in lvkihese matters were
generally proceeded with, is apposite at this stagepeat a portion of
the founding affidavit describing these applicasitoefore Alkema J.

"The matter was set down for hearing before Mr.tides
Alkema in Port Elizabeth on 19 June 2007, at wistdge he
advised the plaintiff's attorney that the plaifsfpapers were
in a state of disorder, and that it was not clehatwelief the
plaintiff was in fact seeking. This resulted frohetfact that

the plaintiff's attorney had presented supplemegnterads of
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argument to which were attached yet another neWw dfahe
plaintiff's particulars of claim. His Lordship inqed whether
the defendants' representatives would not be pedpan
consent to the amendment of the plaintiffs patécsi of
claim in accordance with the draft particulars &fira, and
then raise any objections by way of exception @ced plea
or other appropriate means in respect of such aewend
particulars. Upon examination of the draft partealof claim,
the defendants' representatives noticed that thve deaft
contained further new matter in respect of whicmatice had
been given, and the defendants' lead counsel ab\hse
Lordship that he considered it inappropriate tordmpuired to
make a decision in respect of his Lordship's inquimder the
pressure of the time constraints that prevailed. ltirdship
then postponed the matter, directing that, unlleesPremier's
representatives had consented to the amendmeatns tof
the new draft particulars of claim by noon on 22nde 2007,
the applicant/plaintiff was to bring a formal amgaliion for
amendment of his particulars of claim in accordanié the
new draft particulars of claim which had been dtéatcto the
heads of argument. The plaintiff failed to bringclsu
application, lodging instead on 27 June 2007 arliGgifon
for consolidation of all the previous applicatidios leave to
amend the particulars of claim, and then for leev@mend
the existing particulars in accordance with the neénaft,
furnishing no coherent foundation for the amendnienihe

terms now sought.”

[55] It is of some significance to note that thé&d&io application was
supported by an affidavit deposed to not by thénpfa Sibozo, but by
the other plaintiff, Xalisa. Xalisa averred thatwas authorized to depose

to the affidavit on behalf of Sibozo in view of tfect, so he averred, that
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Sibozo was seriously ill. No proof of such allegadthorization was,

however, furnished.

[56] Despite the failure to plead this purportedtiar cause of action,
and the dismissal of the earlier attempt by Alkein&alisa filed a further
notice of intention to amend his particulars ofimlan 14 August 2007.
This notice, as on the previous occasion, souglubstitute the formal
averments in the then existing particulars of cldinwas again a prolix
document of 27 pages. It was withdrawn on 13 Seipeerd007 after it
was opposed and was replaced on the same day itharf notice of
intention to amend which, without annexures, raio B8 pages. After
notice of opposition thereto was delivered, Xafikal a further amended
notice of application for leave to amend his pattcs of claim. The

Sibozo matter followed a similar pattern.

[57] These applications were opposed on numerowsingls. They
sought to introduce claims that had long since quilesd, contained
averments that were excipiable, both because these wague and
embarrassing and because they disclosed no cauaetiof, and they
sought to introduce averments in respect of whehe was no evidence
to support them, in other words there was no tiakdue. The proposed
amendments made serious allegations regarding dneluct of the
National Government and the Executive Council & Brovince of the
Eastern Cape without having had them joined asigsarifhe Xalisa
application was heard by Dawood J on 11 March 2608 was
subsequently dismissed by her, with costs. Of Saanice, she said in her

judgment that:
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"the plaintiff has to come to the realization thatcannot chop
and change his case indefinitely and at some dtageto
present the court with a coherent set of papersgdiaperly

sets out a cause of action."

[58] As | have indicated, the Sibozo matter follane largely similar
pattern of conduct and was opposed on essentiadlysame grounds.
However, once again the founding affidavit upon akhithe plaintiff
relied was not deposed to by the plaintiff hersblif by the plaintiff
Xalisa who averred that he did so as he had belgradthorized so to do
by Sibozo by virtue of his acquaintance with thetdaof the matter.
When this authority was disputed in the answeriffiglavit, he did not
raise the fact of Sibozo being seriously ill (ashlael done in the previous
application for amendment) but maintained thathetad been involved
in the Twani case, and for other reasons, he wakéibplaced to depose
to the affidavit”. The application by Sibozo wakehlvise dismissed by
Dawood J after it and the Xalisa matter had beanchagether.

[59] Because it appeared that the plaintiffs andirttattorney, Mr.
Tshiki, did not intend to honour the agreement Whiad led to the
consolidation application and the subsequent Twali, and believing
that it was necessary to complete the part heattereavhich had been
separated during the course of the Twani matter aghplicants' attorney
called for a rule 37 conference in respect of threaeters. This was held
on 17 October 2007. During the course of this canfee, the plaintiffs’
attorney took the view that, despite the fact tttse cases had been
separated from the others during the course ofridle they were not part
heard. He also recorded his intention to amendpteadings in those
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matters but has, notwithstanding, refused to sikgm minute of that

conference.

[60] On 31 July 2008 further notices of intentionaimended particulars
of claim were served on behalf of both Xalisa afttb#0. In the Xalisa
matter, and on the same date, an application mst@f Rule 6(11) was
served in which was sought the joinder of bothrtagonal and provincial
governments. Both of these applications were omhoS:m 8 August
2008, Xalisa served a notice of withdrawal of aegag his notice of
amendment and sought to file a "corrected" pagsuipstitution. On 2
September 2008, Xalisa served an application inldhg form for an
order joining the Minister of Agriculture and Lamdfairs in the main
action. This application was subsequently withdrawn Xalisa persisted
in the application having effected service therapbn the office of the
State Attorney in East London. On 10 September 20@8served a
formal application for leave to amend his particsilaf claim. He also
served an application seeking condonation for geeaf the provisions of
Rule 6(11) in the application to join the three iiddal defendants. Once
again, and in order to avoid repetition, it shobkl mentioned that the

Sibozo matter followed a similar pattern.

[61] Another plaintiff, Kwezula, also filed a no#icof intention to
amend his particulars of claim together with acedf application to join
additional defendants on 31 July 2008. This mdtéowed a similar

pattern to the applications of the other two piémt

[62] Once again, in view of the fact that theseirpiis appeared to
want to prolong the proceedings despite the judgmnethe Twani matter

and despite the fact that their various applicatifor amendment had
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been dismissed, the defendants' attorney issuedi@nn terms of rule
37(4) in which was raised certain inquiries withgaed to specific
plaintiffs. It was agreed with the plaintiffs' atey that a pre-trial
conference would be held on 22 October 2008. Deghis, he wrote a
letter on 17 October 2008 indicating that he wadonger available and
proposed alternative dates which had come and gokeother dates that

did not exist.

[63] On 9 April 2009 an application was servedhe name of one of
the plaintiffs (Mphahlwa) and 433 others, seekingfer alia,
consolidation of their actions. On the same daginalar application in
the name of another plaintiff (Dintsi) and 159 athgurportedly former
employees employed at Qamata, was served. Théciattifeparation
between the Tracor and Qamata employees was thughtsdo be
perpetuated. Certain of the applicants in thesdicgipns were those
who had been litigants in the Twani matter and whoases had been
postponed part heard. These applications, togetiterthe joinder and
amendment applications, were eventually set downh&aring before

Nhlangulela AJ (as he then was) on 17 June 20009.

[64] These consolidation applications were opposedhe following

bases:

"(@) It is not competent to consolidate matters dra
part heard with matters in which the trial has not

commenced.

(b) It is not competent to consolidate mattersvinch

interlocutory applications for the joinder of
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additional parties are pending, with matters in

which no such joinder is contemplated or sought.

(© It is not competent to consolidate mattersvinch
applications for the amendment of pleadings are
pending with other matters in which no such
amendments are or have been sought, prior to the
finalization of the amendment applications.

(d) It is not competent to consolidate mattersvinch
plaintiffs have died, and there has been no
substitution of new plaintiffs for the deceased
plaintiffs, with other matters, prior to the

completion of such substitution.

(e) It was accordingly not convenient to consdakdae

cases of the applicants in these applications."

[65] When the matter served before Nhlangulelag atbove-mentioned
points were raised. The plaintiffs’ attorney iniffasought to deny that
certain matters were indeed part heard, but thet eeas referred to the
transcript of the record in the Twani matter whiéreon J made an order
by agreement postponing these matters after a aulatamount of

evidence had been led. Regarding the consolidappiications where

certain plaintiffs had died and no substitution ten effected, it was
pointed out that in a number of cases powers ofragy had been filed on
behalf of the estates of the plaintiffs concerrnadt, that no substitution

had indeed taken place.
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[66] By virtue of these responses, Nhlangulela Jgssted that the
plaintiffs’ attorney rectify these matters beforeogeeding with the
applications, to which he agreed. Accordingly, osde/ere granted in
both consolidation applications postponing thosdtens and directing
those plaintiffs to pay the costs occasioned byhspostponements,
including the costs of two counsel. It is allegédhtf thereafter, the
plaintiffs’ attorney asked lead counsel for the lmamts to assist him in
identifying those cases in which the plaintiffs weteceased. He was
invited to contact lead counsel, which invitatioa apparently did not

take up.

[67] Despite this, and in due course, notices frmseof Rule 15(3) in
which was sought to substitute the plaintiffs ilmd@ matters with new
plaintiffs was served upon the applicants' attorokyecord in twelve of

the matters. In this regard, the founding affidgvidceeds as follows:

"| state that it is not apparent how the resporglexitorney
could have been taking instructions from the desgas
plaintiffs in the above matters before the substituof the
new plaintiffs, and that serious concern must exsstto
whether any such instructions have been or argghssued at
all. Furthermore, as is apparent from the affidannexed
hereto of ISLAND SIQITI MAQOMA, there is at leash®
further plaintiff, namely Nomatshawe Maqoma, case n
600/99, who has been deceased for a consideraide &nd
on whose behalf the respondents' attorney contitaupsrport
to act. This plaintiff was purportedly an applicant the
Mphahlwa consolidation application, and a costseondas
obtained against her along with other applicantsthat
application, but she was long deceased when thaicapon

was launched. The founding affidavit in that apgicn was
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deposed to by the ubiquitous THEMBILE XALISA who

averred in paragraph 2 thereof as follows:

"l depose to this affidavit on behalf of the apafts in this

application being duly authorized by them to da. so”

[68] A further averment contained in that affidawthich is of
significance to this application is to be foundpatragraph 9 thereof,

where the deponent states:

"After the judgment on the 11 consolidated matedsesaid,
all the plaintiffs in the rest of the matters deadto pursue
their pending claims that had been waiting on (#€) wings
for finalization of the 11 consolidated matters.eytdecided
to further amend their combined summonses before
proceeding to trial. The plaintiffs, however, desddthat an
amendment be pursued in respect of one Tracor maitd
matter being my matter and of one QIS matter swhgothe
matter of NTOMBOZI SIBOZO so that once the procets
amendment in our matters succeeds, the respondéoisiey
would be requested to agree that the combined sunsesan
the rest of the Tracor and QIS matters be amenyemisent

in line with the amendment effected in our two st

It is not apparent how these averments could haee krue in
respect of at least the abovementioned deceaséutiffda
However, it is plain that the case advanced onlbehall the
plaintiffs is that the continued abortive applicas for the
amendment of their pleadings form part of a stratgmmon
to all the Respondents as plaintiffs, and with \whibey

identify themselves."
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[69] Subsequent to the postponement of these mated on 22
January 2010, the plaintiffs’ attorney filed a oetof withdrawal of some
of the applicants in the Mpahlwa application fonsolidation. However
this application, the Dintsi consolidation applioatand the applications

for amendment of the pleadings remain extant.

[70] On 28 April 2010, the plaintiffs' attorney sed an application in
the name of Pumla Mphahlwa and 166 others for léaveatervene as co-
applicants in the Mpahlwa consolidation applicatidinis application

was served on the offices of X M Petse Incorporatkd had previously
represented the defendants but, by this time, hilddmwn as such.
Precisely why Mpahlwa sought to be joined as a muieant in an

application in which she was already cited as s &pplicant, was not
explained. This application for leave to intervevess set down for 6 May
2010, but not enrolled. On 14 May 2010 it was ag&rved, this time at
the offices of the State Attorney, recording théedat set down as being
6 May 2010, a date which had already, by then, canme gone. This

application has subsequently not been proceeddéd wit

RECOVERY OF COSTS

[71] The applicants have also described in theinfbng affidavit the
significant problems that their representativesehamcountered in their
attempts at recovering costs from the plaintiffs. will be evident from
the foregoing, due to the slew of litigation in ¢kematters, such costs
have become significant. As early as 2008, retofnson-service were
received from the Sheriff in respect of a numberptintiffs which
prompted the applicants’ then attorney to seek rateuinformation

regarding the whereabouts of certain plaintiffsonder to proceed with
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execution. These inquiries appear to have beeduwassily avoided by

the respondents' attorney.

[72] The service of writs of execution issued igpect of a multiplicity
of cases could only be successfully effected irdhnstances as the vast
majority of the plaintiffs' addresses were eith@oirrect or fictitious, as
appears from the returns of non-service. Furthegmmamd of significance,
a return of non-service was received in respett@plaintiff Sibozo, the
plaintiff who brought repeated unsuccessful apgbos for amendment

of the pleadings resulting in great cost to theliapfs.

[73] The plaintiffs’ case in reply to the applican@allegations with
regard to the recovery of costs appears to be tdofiirstly, it is

suggested that the returns of service upon whiehafiplicants rely and
which have been put up as annexures in this mattenstitute

iInadmissible hearsay and, secondly, the addrelsaekdve been given in
the plaintiffs' combined summonses are, indeedecband not fictitious.
As pointed out by the applicants, should there lmmta stay of these
proceedings, the defendants are obliged to contresisting the flow
litigation from the plaintiffs with no prospect @ver recovering their

costs.

[74] The defendants have not, furthermore, beer #&blrecover the
taxed costs which were awarded in their favour lbgdr J in the Twani
casede bonis propriisagainst the plaintiffs' attorney, which order was
made on 3 March 2005, a matter to which | shallrretater.
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THE RESPONDENTS' (PLAINTIFFS’) CASE

[75] The answering affidavit has been deposed tahey respondent
Tembile Xalisa. Apart from stating that he is amladale and ale facto
ex employee of the former Transkei Agricultural @mation Limited, he
does not disclose his level of education. In thHatdavit he has alleged
that he deposed to the affidavin' the request of our attorney, in the
interest of the rest of the respondent's and incapacity as one of the
respondentSs Nowhere does he allege that he indeed acted thigh
authority of the other plaintiffs. There are no fuonatory affidavits from
the other plaintiffs and, although a large portminthe affidavit deals
with matters to which the plaintiffs’ attorney wpsvy, no confirmatory
affidavit has been placed before the court by sutdrney.

[76] The answering affidavit, a document of 111 ¢mgs certainly not
a document which one would expect from a laymarht® law. It is
exceptionally difficult to discern from this docunmethat which is
admitted and that which is disputed in the foundaffgdavit. It is full of
unbounded legal argument and takes no heed of #raivg given in
1996 that the time was longverdue for a return to a much more
disciplined form of practice. For example, near the commencement of
the affidavit is a headingPreliminary points in liminéand under that a
further heading, Ad permanent or temporal stay of proceedinghere
follows some 21 pages in small print of extensirguanent as to why the
stay of proceedings should not be granted. Evethim regard it is
difficult to tell whether the preliminary pointsy @ointsin limine, are
complete at that point as thereafter, and oncenadallow another 6

pages of legal argument.

® Reynolds NO v Mecklenburg (PTY) LTD 1996 (1) SA (¥8LD) at 78G -80A
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[77] The balance of the answering affidavit, insofas can be
ascertained, appears to be devoted to an argumanthie plaintiffs are
indeed possessed of a cause of action, despitachénat their cases as
currently pleaded were found to be entirely witheubstance in the
Twani matter. As far as disputes of fact are camegy it is so that in
numerous instances the answering affidavit, inarse to allegations in
the founding affidavit, disputes such. However, afurther reading of
the lengthy responses, in many instances it becaim@sdantly clear that
such disputes are not disputes of substance budigpetes which are
based, in the main, on evidence which can onlyeganded as hearsay as
the deponent refers to the actions of his attoriewther instances, it is
clear that the disputes raised are not genuineaigispf the material facts

pleaded by applicants.

[78] In this regard, the majority of the allegasormade by the
applicants in the founding affidavit are supportedhe hilt by written
documentation in the form of extensive annexunesny view, the only
material dispute of fact which arises from the agrswg affidavit is the
denial that an agreement was concluded betweepadties as has been

described in paragraphs 30 - 33 above.

[79] The allegations of the applicants in this melgare to the effect that
they, in the form of their attorney, approached kbgal team of the
defendants with a suggestion that they reach aseaggnt with regard to
consolidation and a test case. The deponent tanisering affidavit
states that their attorney was indeed approachatidwpplicants’ legal

representatives with a request that they agreent@xgansion of the
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consolidated case to 28 plaintiffs, purportedly @aocommodate more

representativity. He then proceeded to state:

"We agreed to this expansion with the hope that the
consolidated case would then be a test case sathiftit
succeeds, the rest of the matters would succeedf @&rfdils,
the rest of the matters would be withdrawn. Thesobdation
of twenty matters was expanded, by means of a coder by

consent, to twenty-eight matters. This was in 2002.

[80] In apparent pursuance of this ideal, the depbstated further:

"Upon the consolidation of twenty-eight matters ngei
achieved, our attorney, duly instructed by ourselwerote a
letter to the applicants' attorneys requesting tihatjudgment
in the twenty-eight matters be held to bind on riamaining
matters which were not to go for trial giving effég what he
thought of the whole idea of using categories axgheding
the consolidated action of twenty plaintiffs to tweeight
plaintiffs. The remaining matters, in terms of 8&d request,
would be withdrawn if the plaintiffs in the constdited action
of twenty-eight matters failed and the applicantsuld pay
the plaintiffs in the remaining matters if the pigifs in the
consolidated action of twenty-eight matters sucededDur
request was met with a flat refusal by the appi€alegal
team. They preferred a situation where the pargesn their
options but only agree that the judgment in thesobdated
action of twenty-eight plaintiffs just informs tlparties of the
remaining actions as to what to do with the actionthe face

of the judgment in the consolidated action."”



38

[81] Apart from this, the answering affidavit doast deal with the
allegations made by the applicants as to the natirthe agreement
concluded by the parties which is reflected in #f@davit of their

attorney in support of the application for consalidn relating to the test
case in the Twani matter, as summarized in paragré@i - 32 above.
The applicants' reply to the foregoing was to, @dleoint this out. The
deponent to the replying affidavit proceeded totbayfollowing:

"Once again, the deponent disputes the veracitythef
averments of his attorney, and it is clear that dti®rney
cannot continue to represent him or, by necessdeyance,
the remainder of the Respondents whose case thenelep
purports to advance. | have no personal knowledgéh®
letter purportedly written by the Respondents'ratty, and it
is instructive that no copy of such letter is atexat to the
answering affidavit. It is further instructive th#tere is no
confirmatory affidavit of the Respondents' attornapd the
averments contained herein are accordingly heansdyall to
be disregarded. The defendant further does notateliwho
the "applicants’legal team" are who are allegethdaoe met
the unsubstantiated proposal with a flat refusald & am
accordingly unable to deal with these vague andagrabsing

averments, which are not admitted."

DISPUTES OF FACT

[82] As I have indicated, a number of matters ichibg the applicants
have been disputed by the plaintiffs. In my viewgsinof these disputes
are, as | have mentioned, either groundless in wéthe fact that the
majority of the allegations made in the foundindidaivit have been

supported by an extensive array of documentatiorare immaterial to



39

this application. Other disputes which may havedboed on being
material are matters which clearly reside withia slole knowledge of the

attorney acting for the respondents and are thasshg.

[83] What clearly cannot be disputed are the mailestones in this
matter as succinctly set forth in the founding dfiit. The many, and
extensive, applications which have been broughtotart in this matter
and the many judgments delivered and annexed ttotheling affidavit,
simply cannot be wished away. Of great significaneehe fact that the
respondents accept, as they have to, that a sgtaqd of matters, agreed
to be representative of the various categoriedanhiifs and their causes
of action, came to trial before Mr. Justice Kroonthe Twani matter.
That is a matter of record. The extensive judgnaetivered by Kroon J
In the matter is also not disputed, and the finglitigerein are, once again,
a matter of record. They reflect that each and yewariation of the
plaintiffs' causes of action were without foundatend that the defences
raised by the applicants thereto, were solid. Hls® not disputed that a
fully argued application for leave to appeal wasised by Kroon J and
that both the Supreme Court of Appeal and the Q@atisnal Court

refused leave to appeal.

[84] As indicated earlier, there is in my view ordgie material dispute
of fact in this matter, that being the questiont@svhether or not an
agreement as averred by the applicants was indweducled between the
parties which set the scene for the Twani trial.| Agve indicated, the
plaintiffs appear to simply deny that such an agesg was concluded.
There is no affidavit in support of this denialefil by their attorney
despite the fact that the applicants have reliedaonaffidavit in the

consolidation application deposed to by the plésitvery same attorney
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as founding the basis for this agreement. It setaashe (the Plaintiff's
attorney) deliberately refrained from providing Buan affidavit as he
personally appeared to argue the matter beforeanmeatter | shall deal
with more fully later. On this basis alone, thisglite must be resolved in

favour of the applicants.

[85] Furthermore, it is trite that:

"...where the allegations or denials of the respohdee so
far-fetched or clearly untenable .... the Court istified in

rejecting them merely on the papers’.."

[86] In my view this is a matter where, in the amstances, the
effective denial is indeed so far-fetched or chearitenable that it can be
rejected out of hand on the papers. There is ntaeapon whatsoever as
to why the plaintiffs’ attorney, Mr. Tshiki, wouldy 2002, on oath and in
an affidavit founding an application for a part@ubrder before the High
Court, state that such an agreement existed whienféict did not. Had

such an agreement indeed not existed, the avermeriss affidavit

would have amounted to perjury. Furthermore, thet that the trial

proceeded for such a length of time before Kroam lhis very basis is
further grist for the mill in this regard. It isedr on a reading of the
judgment of Kroon J that he was fully alive to faet that this agreement
indeed existed, hence the fact that he dealt Viitthe defences raised by
the applicants as defendants therein with the pempose of ensuring
that, in my view, there would be finality to thixtensive litigation.

Indeed, he alluded to this when he said in hisnjueigt in the application

for absolution:

® Plascon-Evans Paints Ltd v Van Riebeeck Paintg (Rt 1984 (3) SA 623 (A) at 231



41

"Prior to the commencement of the hearing and ttesegmt
proceedings two applications were successfully dginbéor an
order for consolidation of actions. The purposeithihe
application was stated to be the attainment ofpeesentative
spread of the different categories of Tracor andngta
Irrigation Scheme employees who had institutedoactihe
decisions in which would inform the attitudes todupted in

the remainder of cases."

[87] He furthermore confirmed this in his main judgnt. Finally, this
point is underscored by the deponent to the pféshainswering affidavit
as quoted above in stating that the responderttsiabsd their attorney to
attempt to reach an agreement which would haveffieet of curtailing

these protracted proceedings.

[88] This dispute must clearly be resolved in favotli the applicants
and | accordingly hold that such an agreement wdgsed concluded

between the parties.

[89] I should at this stage pause to mention thet is a clear dispute
raised on the papers in that the very existencéhefagreement was
denied. Furthermore, as | shall deal with belowthm application for an
amendment by Xalisa, Xalisa also denied that tgieement had been
concluded. However, despite all this, during tharse of argument and
when taxed in this regard by me, Mr. Tshiki ultielgitstated that the
plaintiffs’ defence was not a denial that the agreet was in fact
concluded, but related to the, in his words, "inthof the agreement.
This despite the fact that extensive documentadioeh argument had up

to that point been directed to this very questiod ¢he fact that the
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deponent to the answering affidavit had, in unambig terms, denied

the very existence of this agreement.

[90] However, the matter does not end there. Inati@vering affidavit,
the deponent has raised a further alleged bardaoagplication of this
agreement in the present matter. It is alleged thete exists a special
defence ofes judicataby virtue of the findings made by Dawood J in her
judgment mentioned in paragraph 57 above. In tndgment, she dealt
with the application for an amendment by XdlisEhe defendants in that
matter averred that in bringing that applicationid@awas in breach of
the agreement which led to the consolidation ofrtfaters in the Twani
case, and, on this basis alone, ought to have tisemnssed. Dawood J

proceeded to state the following:

"[iv] The Applicant disputed that such an agreemeas
made.

[V] There is a dispute of fact on this issue.

[vi] | do not deem it prudent to deal with theussof

whether or not there was an agreement which
would effectively preclude the Plaintiff from

pursuing his claim further.

[vii] The Defendant would be free to raise thisaggoint

in limine in the main action.

" She also dealt the Sibozo application in this judgt as that judgment was of equal application to
that matter.
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[viii] This is not a point, considering the need foral
evidence, that can and should be dealt with in an

application for leave to amend.

[iX] | accordingly make no findings on this issue."

[91] It seems to me that the question raised bypthatiffs is more a
guestion of issue estoppel. In this regard, wheeediecision set up ass

judicata involved a judicial determination of some questmlaw or

issue of fact in the sense that the decision cout have been
legitimately or rationally pronounced by the prexgocourt without
determining that question in a particular way, gaety to the previous
litigation against whom that question was decidehnot in later
proceedings dispute that is8ue

[92] It is abundantly clear from the portion of tluelgment of Dawood
J quoted above that she did not decide this issual.aFurthermore,
despite her not making a finding on this issueawvotir of the defendants,
she found in favour of the defendants for othesoaa and dismissed the
applications for amendment brought by Xalisa ando&y, with costs.
There is, accordingly, absolutely no substance sdeater in this
contention by the plaintiffs.

THE LAW

[93] There has been no real challenge by Mr. Tstukihe contention
that where a true compromise has been reached ebyadlties to an

8 Liley v Johannesburg Turf Club 1983 (4) SA 548 @551 — 552
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action, this has the effect ofs judicatd. As indicated earlier, it appears
that his final submission in this regard, desp#aidls of the existence of
the agreement in the answering affidavit, is thatglaintiffs do not agree
with the interpretation placed on the agreemerthbyapplicants.

[94] The effect of a compromise agreement was deéitin the matter

of Hlobo v Multilateral Motor Vehicle Accidents Fund'® as follows:

“A compromise (or transactio) arrived at betwedigdints is a
well-established measure. Our courts encouragepdd deal
with their disputes in this way and the rules decthat
compromises must be sought. When concluded such a
compromise disposes of the proceedings. Estatembisay
Church 1927 TPD 20 at 23. What is more, in thisntgu(as
in England) the conduct of a party's case at tle¢ of an
action is in the entire control of the party's ceeln Counsel
has authority to compromise the action or any matteit
unless he has received instructions to the contharigngland
his apparent authority to compromise cannot betdichiby
instructions unknown to the other party. Halsbuilyésv of
England 4th ed vol 37 para 511. Counsel's geneathbaty in
South Africa is similar. R v Matonsi 1958 (2) SAMEA) per
Schreiner JA at 456A - H and Benjamin v GurewitZ391)
SA 418 (A) at 428E - F. At the stages prior to #ssumption
of control by counsel the attorney of record standte same

position.”

° Gollach & Gomperts (1967) (PTY) Ltd. v Universalll§! & Produce Co, (PTY) Ltd 1978 (1) SA 914
(A)
192001 (2) SA 59 (SCA) at paragraph 10
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[95] In MEC for Economic Affairs, Environment and Tourism,
Eastern Cape v Kruizenga and Anothef* the following was stated in

this regard:

"Admissions of fact made at a rule 37 conferenoasttute
sufficient proof of those facts. The minutes of ee-pial
conference may be signed either by a party or hihey
representative. Rule 37 is thus of critical impoce in the
litigation process. This is why this court has h#idt in the
absence of any special circumstances a party ismtdted to
resile from an agreement deliberately reached atlex 37
conference. And when, as in this case, the agresnae
confirmed by counsel in open court, and are themlema
judgment or order of a court, the principle apphkath even

more force."

[96] And later, with regard to the prejudice whareattempt is made to

resile from a compromise

"The respondents and their counsel prepared far on the
basis of the concessions and on the issues whichimed in
dispute - not on the merits or on the heads of d@snavhich
were agreed upon. Moreover, the appellant has aftehis
time not even established a defence. To allow ppeléant to
resile from these agreements, made over a peraahspy 18
months, would defeat the purpose of rule 37, which
encourages settlements, and severely hamper thducoof
civil trials. It would mean practically that att@ys can no
longer assume that their colleagues are authotiseshake
important decisions in the course of litigation vatit the

112010 (4) SA 122 (SCA) at paragraph 6
12 Kruizinga (supra, footnote 11) at paragraph 21
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principal's independent confirmation. This cannoke b

countenanced."

[97] Likewise, as | understood the argument by Wehiki, he did not
seek to argue that the High Court does not haveadlaer to order a stay
of proceedings in appropriate circumstances. Indéeel Constitution
itself in the form of section 173 impliedly recoges this. Section 173

states:
"Inherent power.-The Constitutional Court, Supreme Court
of Appeal and High Courts have the inherent powesrbtect
and regulate their own process, and to developctimemon
law, taking into account the interests of justice."

[98] A component of this power is the High Coumserent jurisdiction
to prevent an abuse of its process by staying pobogs in certain
circumstances. This power should clearly be exedcis a circumscribed
manner and only in exceptional circumstantes should be exercised
with great caution and in clear cases as the cavet®pen to all and will
only be closed in exceptional circumstariteBue regard must also be
had to section 34 of the Constitution which prosgider the right to

access to the courts.

[99] In Hudson v Hudsdn De Villiers JA stated the position thus:

“That every court has the inherent power to prexanabuse
of the machinery provided for the purpose of expeglithe
business of the Court admits of no doubt. That lamsdown

13 Western Assurance Co v Caldwell's Trustee 19126 at 274

14 Fisheries Development Corporation of SA Limitedorgensen & Another; Fisheries Development
Corporation of SA Limited v AWJ Investments ((PTijnited & Others 1979 (3) SA 1331 (W) at
1338

91927 A.D. 259 at 267
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by BOWEN, L.J in Willis v Earl Beauchamp, 11 P.Dpaige

63 where he says: -

"l think this action ought to be stayed as beingeratious
action within the meaning attached to that word thg
Courts, because it can really lead to no possibtedg It
does not fall under the rule as the LORD JUSTICE ha
said, but the rules, as we have pointed out mae tmce,
do not, and that particular rule does not, deptinge Court
in any way of the inherent power which every Cdas, to
prevent the abuse of legal machinery which woulcliocf
for no possible benefit the defendants are to lagghkd

through litigation which must be long and expensive

[100] What constitutes an abuse of the process oofrtcand found
sufficient ground for the stay of an action withine ambit of the
principles which | have already dealt with, fallskie determined by the
circumstances of each cdseProceedings will be stayed when they are
frivolous or vexatious or when their continuanceoants to an injustice
or a serious embarrassment to one or other ofaheep and the case will
be regarded as vexatious when the action is hagpelesuccess thereon

becomes impossible

[101] Furthermore, as submitted by Mr. Smuts:

"If a litigant repeatedly and persistently bring®qaedings
against the same person on the same cause of arttbimn
respect to the same subject matter, it would bguitable to

force the defendant to file repeated pleasesfjudicataor to

16 Beinash v Wixley 1997 (3) SA 721 at 734D — 735 A
" Western Assurance Co v Caldwell's Trustee (stipadnote 13) at 274; Ravden v Beeten 1935 CPD
269 at 275
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make a succession of applications to stay procgedivhen
the costs of the previous proceedings have not peah A
defendant is entitled to more effectual protectiagainst
continued unsuccessful onslaughts in respect of strme
dispute. That protection may take the form of aegehorder
curtailing in some respects the plaintiff's ordyaights of

litigation in the matter®

[102] An attempt to retry an issue which has alyebden decided by
merely altering the form of action, amounts to bose of the process of

court and is vexatiot$ Carlisle J articulated this principle as follows:

"In his statement of defence the appellant sehepsame case
as that on which he had been defeated in the attiovhich
he was the plaintiff. The Court exercised its irdmer
jurisdiction to strike out a statement of defensefrévolous
and vexatious, and an abuse of the process of dluet,ipon
the ground that the appellant could not raise the wame
guestion which the Court had already decided ireasate

action.

Mr. Knox, for the respondent, argued that the prestaim

was different from the claim made in the previoasec No
doubt that is true in the sense that the reliefedsfor is

different because the parties are different. Batdlaims and
defences in each case flow from one main issue, wizether
the original agreement was an agreement of salerand
they depend upon one and the same set of facts, wpizh,

as | have said, the decision of an experiencedelhdg been
obtained.

18 Cordery v Union Government (Minister of Financ)L& A.D. 512 at 518
19 Burnham v Fakheer 1938 NPD 63; Niksch v van NikléeAnother 1958 (4) SA 435 (E)
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For the respondent to attempt to retry an issuechvimas
already been decided merely by changing the formhisf
action is an abuse of the processes of the Coud, ia

vexatious;

[103] It is also so that the principle of finalityn litigation should
generally be preserved rather than erodederest reipublicae ut sit finis
litium?%. In this context, Nugent JA described the imporéand this

principle in the following manner:

"The defence of lis alibi pendens shares featuresommon
with the defence of res judicata because they hasemmon
underlying principle, which is that there should fbwlity in

litigation. Once a suit has been commenced befdribunal
that is competent to adjudicate upon it, the swisingenerally
be brought to its conclusion before that tribunadl ahould
not be replicated (lis alibi pendens). By the sawoien the
suit will not be permitted to be revived once itshibeen
brought to its proper conclusion (res judicata)e Bame suit,
between the same parties, should be brought ondg amd

finally."%

[104] The Rules of the High Court themselves cleaduntenance what
can only amount to, in most circumstances, eithstag of proceedings or
judgment in favour of a party without a hearingcléar example of this
Is Rule 30A (1) which states:

"Where a party fails to comply with these rulesvath a
request made or notice given pursuant theretop#mr party
may notify the defaulting party that he or shenui® after the

20 Burnham’s case (supra) at 67
L Firestone South Africa (PTY) Limited v Genticur@AL977 (4) SA 298 (A) at 309
22 Nestle (South Africa) (PTY) Limited v Mars Inc. @D (4) SA 542 (SCA) at paragraph 16
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lapse of 10 days, to apply for an order that sudd, notice or

request be complied with or that the claim or deéeme

struck out' (My emphasis)

[105] Furthermore, this court has inherent powedimiss an action on
account of a delay in its prosecution by the pitiinthe circumstances
under which the court may do so depend on the gharidhe delay, the
reasons therefor and the prejudice suffered byther parts’.

[106] Finally, it is not an essential pre-requidibe the court to find that
the relevant proceedings are vexatious before yt gnant a stay thereof,
the demands of equity are the decisive fattdrwould venture to add
that in view of the provisions of section 173 o tonstitution as quoted
above, the deciding factor, in considering all th&orementioned
principles as to whether to grant a stay, shouldvhether it is in the

interests of justice to do so.

INTERPRETATION OF THE AGREEMENT

[107] As stated in paragraph 32 above, the pldstiattorney (Mr.
Tshiki), in his founding affidavit in the applicati for a consolidation
order pursuant to the agreement reached by thieparior to the Tiwani

trial, stated thus:

"10. | respectfully submit that it is in the inteesf all

concerned, including the interests of the admiaigtn of

justice that an order be granted in terms of theiddoof

23 Molala v Minister of Law and the Order 1993 (1) 8A3 (W); Gopaul v Subbamah 2002 (6) SA
551 (D & CLD) at 558 A -B.

% Hurter v Hough en ‘n Ander 1989 (3) SA 545 (C588C
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Motion. A decision on a representative sample hasrye

prospect of avoiding or at least curtailing, furthigation."

(My underlining)

[108] The plaintiffs, in their answering affidawt this matter, stated that
they had given instructions to their attorney te #ifect that he should
attempt to reach an agreement in terms of whiclR&henatters referred
to trial would be regarded effectively as a tesdtecand that this would
result in finality. In the deponent’s words as eubiabove which bear

repeating:

"We agreed to this expansion with the hope that the
consolidated case would then be a test case sathiftlit

succeeds, the rest of the matters would succeedf #@fdils

the rest of the matters would be withdrawine consolidation

of twenty matters was expanded, by means of a coder by
consent, to twenty-eight matters. This was in 20qRy

emphasis)

[109] In view of this coupled with the denial inettpapers that any
agreement as alleged by the respondents was cewlci@athough Mr.
Tshiki in argument appeared to shift his groundhis regard), and in
view furthermore the fact that Kroon J dealt witrey possible defence
thoroughly and fully in his judgment, one can ohlyt conclude that the
intent of this agreement was indeed to reach fnal this plethora of
litigation. In view of the principle that finalityshould be reached in
litigation, as expressed above, and which woulcehHaeen present in the
mind of the lawyers in concluding this agreement b@half of their
clients, it seems to me that it is disingenuousttod plaintiffs to

subsequently argue that the intent of the agreemvast effectively to
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obtain an opinion which would serve to provide tiert grounds for
continued litigation. Whilst the agreement couldviolisly not have
countenanced a restriction on the right of thenpifs to appeal, once
every avenue of relief available to them in theegdprocess had been
refused, it must, surely, have been countenancadtiiat would have
been an end to all these matters, including alkeéhthat were not

consolidated in the Twani trial.

STAY OF PROCEEDINGS?

[110] Even if | am wrong in my interpretation ofetragreement as
applied to the facts of this matter that is cefyaimot the end of the
matter. There can be little doubt but that the awgpent itself must fall
into the mix of factors which should be consideredeciding whether or
not there are "exceptional circumstances" in thagten and whether it is
in the interests of justice to grant a stay of ¢heoceedings as moved for
by the applicants.

[111] In my view, the very existence of the agrertitegether with the
meticulous and thorough judgment of Kroon J whidmaltd with all

possible defences raised by the plaintiffs durihg tourse of the
extended Twani trial (even if the agreement didspecifically state that
this was a test case which would result in finatihe way or the other)
are very strong factors pointing towards the venystence of

"exceptional circumstances" in considering whetiranot to grant a stay.
When one adds into the mix the fact that the plrtave, subsequent to
the delivery of that judgment, attempted on a nundfeoccasions to

amended their particulars of claim to introduce eavicause, or new
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causes, of action, which attempts have repeatestin liound wanting by

the courts, such exceptional circumstances mustysexist.

[112] As submitted by Mr Smuts in this regard, Mshiki's argument on

behalf of the plaintiff's amounts to:

"-that there is no merit in the case we advanceumsz we
haven't responded to a case which isn't beforet eahich is

an unanswerable case without any evidence to sugppor

[113] What has also become clear from the histdrihis matter is that
over a period of some 13 years an extraordinaryuamof time, money
and effort has been spent in resisting claims winehe repeatedly and
resoundingly found to be entirely without merit. vhsuch was spelled
out to the plaintiffs by way of the aforementiorjadgment by Kroon J,
further repeated attempts were made to follow a peworted cause
which had not been raised before and in regardnichwthere appears to
be no evidence to support it, and which attemptee iHane and again

been shown to be lacking in merit.

[114] In summary, the factors which | believe comp® to conclude
that this is a matter where a stay of proceedingslavbe in the interests

of justice are the following:

(@) The fact that there were 41 interlocutory
applications preceding the commencement of the
trial in the Twani matter all of which were almost
exclusively occasioned by the inability of the
plaintiffs to formulate their cases appropriately;



(b) The fact of the agreement which preceded the
commencement of the Twani matter and on the
basis of which that matter was commenced and

conducted, as interpreted above;

(c) The failure of every claim advanced by the
plaintiffs in the Twani matter and, in particular,
the finding that the discharge forms signed by all
of the Tracor plaintiffs constituted a waiver of
their rights to pursue the actions instituted lgnth
in consequence of the promulgation of
Proclamation 10 of 1997,

(d) The failure of the application for leave to app
the Twani matter at the High Court, Supreme
Court of Appeal and Constitutional Court levels;

(e) The fact that the current particulars of claira in
all material respects reflective of the claims
pursued with a singular lack of success in the

Twani matter;

(f) The fact of the repeatedly failed attemptssoed
in the name of certain plaintiffs, but apparentty o
behalf of all the plaintiffs, to plead an entirglgw
case on behalf of the plaintiffs many years after

the institution of their actions;

54
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(g) The inability of the plaintiffs some thirteeears
after the institution of their actions to plead a

different case which is sustainable at law;

(h) The failure of the plaintiffs to honour the
multiplicity of costs orders granted against them;

() The question of prejudice occasioned to the
applicants as a consequence of the extensive delay
in prosecuting the plaintiffs’ cases over a pedd

some 13 years.

[115] In all these circumstances, | am satisfieak tine applicants have
made out a strong case establishing that the aation of these matters
Is nothing short of vexatious and amounts to arsalaf the process of
this court. There are clearly exceptional circumsés present in this
matter and, in my view, it is in the interests oétjce, and indeed my

duty, to prevent a furtherance of such abuse.

[116] Finally, as has been alluded to a numbemaés during the course
of this judgment, many of the actions of the pil#ist attorney, Mr.
Tshiki, during the course of this litigation may lwemount to
unprofessional conduct on his part and ought toeberred to the Law
Society for further consideration. Without resingtthe list of potential

infractions the following come to mind:

(a) In the Twani judgment, which was delivered on 3
March 2005, Kroon J ordered Mr. Tshiki to pay
the costs of three days of the hearihg bonis
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propriis. It has been alleged by the applicants that
a writ of execution was issued against Mr. Tshiki
pursuant thereto which writ was not satisfied and
consequently office furniture at the offices of
Tshiki and Sons Incorporated was placed under
attachment. In response thereto, Mr. Tshiki penned
a letter dated 29 February 2008 to the Deputy
Sheriff, Mthatha, claiming that the company of
Tshiki and Sons Incorporated does not own any
assets and that the goods under attachment were
the property of his wife. At the outset of the
argument in this matter, | asked Mr. Tshiki to
explain this conduct and his response was to the
effect that these costs were only taxed during 2010
and that there are review proceedings pending in
respect thereof. Apart from the fact that the
applicants appear not to know anything about such
review proceedings, the statement that the costs
were taxed during 2010 does not square with the
fact that he wrote a letter in February 2008 making
the statement set out above. Furthermore, one
gains the distinct impression that he is attempting

to evade his responsibilities in this regard;

(b) During the Twani trial, the plaintiffs in thatal
were represented by an advocate on Mr. Tshiki's
instructions. During the course of that trial, Mr.
Tshiki was called to testify as a witness on behalf

of the plaintiffs. He has subsequently continued to
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appear in court on behalf of the remaining
plaintiffs despite the fact that he was effectivaly
witness in their cause. In the instant application,
the deponent to the answering affidavit made
numerous references to the actions of their
attorney, Mr. Tshiki, and yet no confirmatory
affidavit was filed by him. Of importance in this
regard is the fact that this deponent denied the
existence of the agreement alleged to have been
concluded with the applicants by Mr. Tshiki acting
on behalf of the plaintiffs as dealt with above.
Even though he did not file a confirmatory
affidavit, it is clear that he was instrumental in
drafting this affidavit and, accordingly, this dahi
This smacks of unprofessional conduct in that he
was clearly aware of the earlier agreement which

he had recorded in an affidavit placed before ¢ourt

(c) There are further allegations made by the
plaintiffs in their replying affidavit pointing to
falsities in the answering affidavit the facts of
which were clearly known to Mr. Tshiki who
drafted this affidavit. An example of this is seit o
in paragraph 85 at page 1830 of the replying
affidavit which deals with the written waivers;

(d) Doubt was clearly raised as to the authority of
Mr. Tshiki to persist in this litigation on behaif

all the plaintiffs. Despite various challengeshist
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regard, no clear proof of such authority was
provided, especially in some cases where it

appears that the plaintiffs have died;

(e) This opposed motion was set down to be argued
over a period of two days. Reasonable and
sufficient notice was given to the plaintiffs’
attorney of this and of the set down of the matter.
Despite this, on the first morning of the hearing
Mr. Tshiki intimated to me that he was not
available on the following day as he had an appeal
in the SCA. | ordered that the matter proceed
nonetheless. As it turned out, argument in the
matter finished at approximately 4pm on the first
day. However, shortly after 3:30pm and whilst Mr
Smuts was on his feet in reply, Mr Tshiki rose and
informed the court that he was leaving as he was
“rushing for the flight in East London". He then
left court despite my protestations leaving Mr

Smuts to finalize his reply in Mr Tshiki's absence.

[117] Accordingly, | make the following order:

1. The actions instituted in this court by the firg
respondent and those respondents cited in
annexure "NoM 1" to the notice of motion as
plaintiffs against the Premier for the Province
of the Eastern Cape and the Member of the

Executive Council for Agriculture and Land
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Affairs, Eastern Cape, as defendants, under
case number 107/99 in respect of the first
respondent and those case numbers set out in
annexure "NoM 1" to the notice of motion in

respect of the further respondents, are hereby

permanently stayed,;

2. The respondents are to pay the costs of this
application jointly and severally, the one paying
the other to be absolved, which costs are to

include the cost of two counsel;

3. The Registrar of this court is directed to ensu
that a copy of this judgment is transmitted to

the Law Society for their consideration.

JUDGE OF THE HIGH COURT

DELIVERED ON : 08 AUGUST 2013
COUNSEL FOR APPLICANTS : Mr Smuts SC with
: Mr Msiwa
INSTRUCTED BY . State Attorney
COUNSEL FOR RESPONDENTS : Mr Tshiki

INSTRUCTED BY : Tshiki & Sons
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