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[1] As apparent from the Notice of Motion, thisdation concerns a dispute
between the Speaker, on the one hand and the Mahiglanager and the
Executive Mayor on the other, of Mnquma Local Mupadity.

[2] The Applicant seeks an urgent review and sgtside of the entire
proceedings and resolutions of the Third Resporalébduncil meetings
which were held on the 30 March 2012 and on 29 ®Iai2, respectively.
He also seeks an interdict restraining the impleéatemn of the resolutions
and/or anything emanating from the meetings hettieénaforesaid dates. He
sought an interim interdict on these two reliefsngirg the final

determination of the application.

[3] On the 29 June 2012, Dawood J granted a rude together with an
interim relief, returnable on the 26 July 2012. Timerim relief was
preceded by a hearing in which full argument was@nted by counsel who
represented the parties.

[4] The Municipal Manager and the Executive Mayadlbeen sued in their

official capacities.

[5] The Third Respondent was joined because ihésgroceedings and the
resolutions of its meetings that are sought to rbpugned. The Fourth
Respondent was joined as a party that might havetarest in the relief
sought since it is the functionary of the Governmemhich controls the
functioning of the municipalities in the Easternp€a Otherwise there is no
relief sought against the Fourth Respondent andsemprently is not

opposing the application.



[6] The First, Second and Third Respondents depdse answering
affidavits in opposition of the applicant's avernseim her founding papers
and the relief sought in the notice of motion .

[7] On the 23rd August 2012 the Applicant insttitcontempt of court
proceedings against the First, Second and Thirghdteents alleging that
they had contemptuously failed to comply with tmdes issued by Dawood
J on the 29 June 2012. That application is opposegy by the First and
Second Respondents, the main answering affidawy, confirmed by the

First Respondent having been deposed to by then8dRespondent.

[8] The substantive defense raised in the answeaiifigavit is that the

interdict has no practical effect and cannot belemented in its present
formulation because it required the Respondents taotmplement or

confirm the resolutions of the 30 March 2012 andN2&y 2012 in the

respondents’ meeting of 29 June 2012 or in anyespient Council meeting.
The stance adopted by the Respondents in theirsgppois that the Third

Respondent does not intend to adopt, confirm orda@mpnt any previous
resolutions by way of further resolution. They i that the resolutions
of 30 March 2012 and 29 May 2012 are not affectgthlk interdict and so
they remain valid.

[9] On 20 September 2012 the Executive Mayor of Mng Local
Municipality brought an application ,on an urgerasis, in his official

capacity together with the Municipal Manager, irs lpersonal capacity



under case no: 2010/2012, seeking a declaratoamegl Mr Ngamela
Pakade a Municipal Manager of Mnquma Local Munikipgending the
determination of case no: 1383/2012 (the main aeppdin) including
interlocutory, incidental and associated applicatiainder the same case
number .They also sought a declarator against MoligixWaxa declaring
him not to be the municipal manager of Mnguma Lddanicipality
pending the determination of case no: 1383/2012 #edassociated
application. The last relief they seek is the idier restraining the
Respondent (Speaker) from interfering with, impgdor obstructing the
municipal manager of Mnguma Local Municipality inet exercise of his

duties as such.

[10] In the application brought by the Mayor anddrela Pakade under
case no: 2010/2012 , the Speaker and Mxolisi Wagecided as First and
Second Respondents ,respectively, and the MEC @malL Government

Housing and Traditional Affairs , as the Third Resgent. The Council of

Mnquma Local Municipality has not been joined iegh proceedings. The
application is opposed by the First and Second orefgnts and have
deposed to an answering affidavit to that effect.

[11] In her opposition of the relief sought in tA@10/2012 application, the
Speaker raised four points imine, being lack oflocu standiof the
Executive Mayor and Municipal Manager by reasothefinterim ordeand
resolution of the 18 September 2012¢k of urgency; lack of power of
attorney against Mpeto and Associates Attorneysstitating lack of
authority to represent the respondents in the maoplication and

inappropriateness of the relief sought. She soughthese points, to have



the application dismissed and the rule nisi inrtieen application under case
no: 1383/2012 confirmed with punitive costs agathst Mayor, to be paid
by himdebonis propris

[12] On 02 October 2012, the Speaker, the Muniitipand the Acting
Municipal Manager, instituted another applicationthis Court seeking an
order restraining Mr Ngamela Pakade, Ms Ndileka@8aypd Mr Mzimasi
Mtolo from removing office documents of the Mnquidainicipality from
the offices of the Director: Corporate Servicesrebior: Community
Services and from the Municipal Manager's officheTallegation against
these Respondents is that on 20 September 2012 dbys after the
resolution of the 18 September 2012 was issuede¥ethRespondents
removed crucial office documents from the Municiplces aforesaid for
the purpose of frustrating investigation that wasg to be conducted by
the Municipality on allegations of fraud and malawistration against the
deposed municipal manager , Mr Ngamela Pakadee. @pplication is
opposed and the main answering affidavit was deptsdy Mr Ngamela
Pakade, still expressly asserting himself to be tienicipal Manager of
that Municipality.

[13] While all these applications are before merbgson of their having
been consolidated, the only issue that is pertif@rdecision at this stage is
the points inlimine raised under the 2010/2012 application .Both cdunse
Mr Zilwa and Mr Quinn SC, who represent the Appticaand the
Respondents, respectively, aegl idem that the points inlimine are
dispositive of both applications brought under casés: 2010/2012 and
1383/2012 if they are sustained. Accordingly it vagseed by both counsel



that | should first entertain argument on the poimt limine and decide
thereon before hearing the main application, shiduld necessary to hear it.
| now first set out the points iimine in detail before analysing and applying
the law to them.

Locu standi in judicio of the 1st Applicant

[14] Mr Zilwa submitted that although the First Ajgant in the 2010/2012
application is suing in his official capacity asetliExecutive Mayor of
Mnguma Local Municipality, he has not referred tty &ouncil resolution
from the said Municipality showing that he was auwidred to bring this
application. If no Council resolution exists, thest Applicant has omitted
to state where he derives his authority to indititese proceedings. By
reason hereof, the First Applicant lacks the autyoto institute the
application in his official capacity. Secondly, ethMnquma Local
Municipality Council took a resolution on 18 Septemn 2012 that ‘the
Council immediately revokes delegation 28 of théegation document to
the Executive Mayor and further delegates the Sgreéix deal with all
administrative and legal implications flowing frothe outcome of the
resolution’. That resolution is valid as it has been set aside, so goes the
submission of Mr Zilwa. He cite@udekraal Estates (Pty) Ltd v The City

of Cape Town and Others as authority for his proposition. | agree that it
Is trite law that an invalid administrative actienvalid until it is set aside.
As at the time of the hearing of this matter on $ieDctober 2012 and 16
October 2012 this portion of the Council resolutitad not been set aside

and is therefore valid.

12004(6) SA 222 (SCA) at para[26]



The second point ilmine which relates to lack of urgency in the matter has
not been pursued in the hearing. | can therefofelysassume that it has

been abandoned by Mr Zilwa.

Power of attorney

[15] The authority of the instructing attorneys odcord, Mpeto and
Associates, was placed in question by virtue ofdw@ous correspondence
received by the Applicant’'s Attorneys of record.alttorrespondence is
comprised of a letter dated 18 September 2012 whére Mnquma Local
Municipality had stated that the mandate of attgsnépeto and Associates
to act on behalf of Mnquma Local Municipality wasrminated with
immediate effect. Therefore, so goes the avernagrt submission of
counsel, Mpeto and Associates Attorneys had nooatyhto bring the
2010/2012 application and to continue opposingntiaen application under
case no: 1383/2012. The mandate of Mpeto and Aetssowvas terminated
by Council resolution of 18 September 2012 and egad to those
Attorneys on the same day.

Relief sought

[16] The First and Second Applicants are seekingortter declaring the
Second Applicant to be the municipal manager of ing Local
Municipality pending determination of the appliceti under case no:
1383/2012. An interim relief was obtained undesecao: 1383/2012 setting
aside the resolution taken by the Mngquma Local MNipality. This



resolution contained an interdict against resotutibat the employment
contract of the Second Applicant would be extendpdn its expiry. The
employment contract of the Second Applicant camant@nd on 30 March
2012. The Mnguma Local Municipality resolved onS&ptember 2012 that
they are withdrawing their opposition under casel383/2012 and that the
interim relief may be made final on 27 Septembel220 By virtue of the
Court Order aforesaid and the Council Resoluticedld8 September 2012,
the Second Applicant’'s employment agreement canaatend and was not
extended by Council. In the premises, the relmfght in the present
application to declare the Second Applicant to He Municipal Manager
pending the final determination of the action irseano: 1383/2012 is not
appropriate, considering that the Mnguma Local Mimaility has withdrawn
its opposition and in essence consented in theroawation of the rulenisi
with interim relief that was granted. On this Isatfie Speaker contends that
the application brought by the First and SecondpBedents falls to be
dismissed with costs on the scale as between aft@nd client.

[17] Although the points inlimine were raised by the Speaker in her
answering affidavit to the First and Second Respats] application, the
First and Second Respondents have not respondedrtoin their replying
affidavit. All they contented themselves with wasubmission from their
counsel, Mr Quinn, that no foundation or basis hadn laid for the points
in limine to be raised and argued. This, however, becamathatdear that
the submission that there was no basis laid forpihiats inlimine to be
raised was flawed and as already observed abowe,afiplicant had

adequately flashed a red light to the Responddrastahem.



[18] Mr Quinn insisted though that the authority Mpeto and Associates
had not been properly challenged in terms of Rudé thie Uniform Rules of

the High Court which requires that a substantivaliagtion be made on 10
days notice to the other party. The second subomssi Mr Quinn is that

there is a dispute of fact based on the legalitthefCouncil proceedings of
the 18 September 2012 which renders them chall&hgeathe 2010/2012

application brought by the Mayor and Mr Ngamela &k to enable the
Local Municipality to function. He submitted théiet parties, other than the
municipality are entitled to be heard in their pea capacities. This
submission refers to Mr Ngamela Pakade who is briqnghe 2010/2012

application in his personal capacity. The reliaigit by the Mayor seeks to
validate the resolution of 18 September 2012. iasid developing his

counter submission to the submission on the vglilitthe resolution of 18

September 2012 Mr Quinn submitted that the Oudékese is no authority
for that proposition. | do not agree that the Gudal case is no authority to
the presumed validity of the resolution of the 18t®mber 2012. As
already said in paragraph [15] above the contsatyuie.

[19] The genesis of this litigation is Council Regmns of the 30 March
2012 and 29 May 2012 respectively. As already alluth in paragraph [2]
above, the Speaker obtained an interim Order gettiem aside and
restraining their implementation. The resolutiohghe 30 March 2012 are,
inter-alia, that the Speaker should be suspendddtlzet the contract of
employment of the Municipal Manager be extended diar months. As
already said above, these resolutions were set Agithe Court Order of 29
June 2012. The consequence of the setting asitteesé resolutions is that

the Speaker was still in office legally as such #raincumbent of the office
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of the Municipal Manager had ceased to be the Mpaidvanager hence
the appointment of an acting Municipal Manager.sTisiwhat in essence is
the order of the court which the Mnquma Local Mupadity resolved on the
18 September 2012 to abide by and execute. Thisclldresolution can be

captured in the following terms:

"RESOLVED THAT:
The Council executes the Court Order of the 29 JAG&2 with
immediate effect as there is no counter order tmad been granted

in lieu of the existing ones.

The Speaker is hereby mandated to sign the terimmagtters and
acting appointment letters, and further mandated itdorm the
Security personnel to remove the Municipal Managem office
after he handed back all Council assets in his gssisn.

The Council immediately revokes delegation 28 @& telegation
document to the Executive Mayor and further delegathe
Speaker to deal with all administrative and legahplications
flowing from the outcome of the resolutions.

Councillors further resolved to appoint the ActiMginicipal Manager,
and that:-

Mr Mxolisi Waxa be appointed as Acting Municipal mager with

immediate effect for a period of 3 months."

[20] As already said above on the same day of tsoRtion, the Speaker
addressed a letter to Mpeto & Associates informingm that Mnguma
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Local Municipal Council was no longer opposing thain application and
that their services were terminated. For the sdk@mpleteness, | need to
reproduce the Speaker’s letter to these Attorneysads as follows:

“‘RE: HIGH COURT CASE/ SPEAKER MNQUMA MUNICIPALITY
VS THE MUNICIPAL MANAGER MNQUMA  LOCAL
MUNICIPALITY AND TWO OTHERS CASE NO: 1383/2012.

Please be informed that the Mnquma Local Munic{@alncil on the
18th September 2012 resolved not to further deférad above-
mentioned case but to abide by and execute the Rigiehanded
down by the High Court on the 29th June 2012.

Please be further informed that your services asin€d’'s Attorney
[including any Advocate briefed | for defense aftbhase has been

terminated with immediate effect ".

[21] On the 19th September 2012, the Speaker irddrivir Ngamela
Pakade that he had been relieved of his duties wsidipal Manager by
Council Resolution SC/12/006,6.1 and called upan to vacate his office
with immediate effect. On the 20 September 2012¢et¥lp% Associates
instituted the 2010/2012 proceedings seeking aaratdclaring Mr Pakade
a Municipal Manager of the Mnquma Local Municipalgending the final
determination of the main application under cas@3®13/2012 and an order
declaring Mr Mxolisi Waxa not a Municipal Managé&he notice of motion
cited the Mayor as the First Applicant and Mr Ngé&mPakade, as the
Second Applicant. The Mayor brought the applicatml asserted himself
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in his founding affidavit to be “the Executive Mayof Mnquma Local
Municipality". He brought the application on behaffthe Municipality to

ensure its smooth operation.

[22] The persons who may approach the court aresrms of section 38 of
the Constitution of the Republic of South AfricatAt08 of 1996 — (a)
Anyone person acting in their own interest; (b) Ang acting on behalf of
another person who cannot act in their own nameargone acting as a
member of, or in the interest of a group or claBpearsons; (d) anyone
acting in the public interest; and (e) an assamiadicting in the interest of its
members. The First Applicant does not featureny af these categories.
He is not affected by the removal of Mr Ngamela &k as Municipal
Manager of Mnquma Local Municipality because haadonger the Mayor

of that Municipality.

[23] As Mr Zilwa has submitted, the executive maywonitted to mention
that he had been duly authorized by the Mnquma ILleenicipal Council
to institute the proceedings on its behalf anddias not produced Council
Resolution to Court notwithstanding that he hadlgeertinently challenged
to produce it. That challenge, as alluded to irageaph [14] above, had not

been responded to by "the Executive Mayor”.

[24] In Merlin Gerin (Pty) Ltd v All Current and Drief Cent re (Pty)
Ltd?, the applicant’s director, who signed the foundaféidavit, had not
been authorized to do so. The Respondents objaxrtbe director’s lack of

authority. Thereafter the applicant’s board oediors ratified the act of the

21994(1) SA 659 (C)
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director. Dealing with this issue, Conradie Jeslads follows at page 660 F-
G:
“For the enforcement of this right, the responddras only one
remedy, to move for dismissal of the applicatioiMoving for
dismissal is not itself a right, but a remedy fbe tright not to be
unfairly proceeded against.
And applicant now has two options. If he had ntharty to begin
with he would attempt to defeat the remedy (disxhisd his
application) by obtaining authority by way of ratdtion and by
putting proof of that before the court. Or he might better proof of
pre-existing authority before the court. Once #pplicant has done
this, he will be bound by an order for costs agams. In this way,
ratification would not harm but benefit the respent and so would
be unequivocal proof of pre-existing authority.”
Accordingly the court held that ratification savbe application. The First
Applicant remained supine and did nothing to remaidylack of authority.
As a matter of fact and by necessary implicatibe, Executive Mayor
conceded in the replying affidavit that before tResolution of the 18
September 2012 he had authority to represent trguMa Municipality and
had none after that resolution. The concessiomaggrly made because it is
inconceivable that the Mnguma Local Municipality wia revoke delegation
28 of the delegation document to the mayor but kanaously authorize
him to litigate on its behalf. Nothing further te baid on this point than that
the executive mayor had no authority to bring treepedings under case no.
2010/2012. Without further ado, his applicationsdb be dismissed with
punitive costs on an attorney and client scale d¢ophid by him in his

personal capacity.
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[25] Similarly in Contralesa v Minister for Local Government, Eastern
Cape®, the authority of the deponent to institute motwaceedings against
the applicant, a voluntary association, was chg#en In his founding
affidavit, in support of the application, Chief Gdiso stated that he is a
Traditional Leader and secretary general of thdiggt in the Eastern Cape
Province. He described the applicant as beingvtthentary association of
Traditional Leaders in the Province having its adfiat Mthatha. He stated
that he was duly mandated by the Applicant to depoghis affidavit on its
behalf. | note that the Executive Mayor in theser® application has not
stated that he is deposing on behalf of Mnquma ILbmicipality. Chief
Gwadiso also stated that on 11 August 1995, theoht Executive
Committee of the applicant held a meeting in Jokaharg and endorsed the
decision of the applicant to take the respondent®trt. However, no copy
of the resolution or endorsement was made availablethe court,
notwithstanding the request having been made byréspondent to that
effect. In his judgment, Pickering J reaffirmee ttinrite principle that a
voluntary association is required to set out infdaanding affidavit the
requisite to institute the proceedings. It is #fiere safe to say that the law
Is settled on the point that a person institutirmfiom proceedings on behalf
of a company or a voluntary association or munidypar an artificial
person must establish his authority to do so infdusiding affidavit failing
which the defect can be ratified with retrospecefect if the deponent to
the founding affidavit was indeed acting on its ddéfand not on his own

frolic (Smith v KwaNongqubela town Council} .

%1996(2) SA 892 (TKSC)
1999(4) SA 947(SCA)
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[26] | must herein after set out in a summary fotine defence raised by the
respondents. It is that:
(i) the interdict has no practical effect and aatrive implemented
as Third Respondent does not intend to adopt,jroomfr implement
any previous resolutions by way of further resolng;
(ii) the resolutions of the 30 March 2012 and 29yN2812 are valid
because they are not affected by the interdict;
(i) the challenge to the authority of Mpeto afidsociates is flawed
as it did not comply with rule 7 of the Uniform Rslof Court, and
(iv) the resolution of the 18 September 2012 isliav | now deal

with the defenceseriatim

Interdict has no practical effect and cannot be imfgmented

[27] The essence of the complaint is that the dit¢has no legal effect. |
do not agree with this contention. The interdidthdraws or curtails the
right of Mr Ngamela Pakade to have his contractraployment renewed or
extended. By withdrawing delegation 28 of the doentnassigning this
responsibility to the executive Mayor, the intetdvithdrew or curtailed the
right of the executive mayor to perform his funoBoas such. | am of the

respectful view that this defence cannot be susthin
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Challenge to the authority of Mpeto and Associates Rule 7 of the

Uniform Rules

[28] Indeed the remedy of a Respondent who wisleeshallenge an
authority of a person allegedly acting on behalfhaf purported applicant is
provided for in rule 7 (13.The rule provides that “...the authority of any one
acting on behalf of a party may within ten daysmit has come to the
notice of a party that such person is so actingyitr the leave of the court
on good cause shown at any time before judgmendjdpaited, whereupon
such person may no longer act unless he satishedcourt that he is
authorized so to act and to enable him to do soctiurt may postpone the

hearing of the action or application”

[29] When the challenge was raised as a poifitime, the hearing of the
application was adjourned to a later date to entduge\pplicants and Mpeto
and associates to either produce authority to cougresent argument in
that respect. They did not produce authority bstaad presented argument.

[30] The rule does not specify any procedure faallenging the authority
of a party to institute proceedings. Mr Quinn, lever, submitted that ‘good
cause’ shown means that a substantive applicatisntdhbe made within ten
days challenging the authority of the party. lesmot seem to me that this
submission is entirely correct as good cause mayHmevn by a party

challenging another’s authority by way of an affiaand, as incasy by

® Eskom v Soweto City Council 1992 (2)SA 703 (WLDplawful Occupiers, School site v City of
Johannesburg 2005 (4) SA 199(SCA)
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raising it as a poinn limine.Once that is done and the affidavit is served to
the other party, sufficient notice has, in my vid&en given.

[31] In Unlawful Occupiers, School site v City of Johannesbqg case ,

supra, the challenge to authority appeared in tppliGant's founding

affidavit when the applicant asserted that he wabkasized to bring the
application which the respondent denied in his a&msw affidavit. Brand

JA held that a party who wishes to raise an isduauthority should not
adopt the procedure by way of argument based omare than a textual
analysis of the words used by a deponent in amptt¢éo prove his or her
own authority. This means, in my view, that chadle to authority can be
raised in a variety of ways but must be raisedctliyesither by way of notice
accompanied by evidence or without evidence; indandant’s plea or
special plea; or in interlocutory application sualh an application for
summary judgment or in an application for rescissid summary judgment

or even orally at the tridl.

[32] To Mr Quinn’s further submission that the lauity of Mpeto and
Associates was not challenged properly as it hadeen challenged by the
Speaker in her earlier affidavit in the main apgiion, | can adopt no more
than what Jansen J said South African Allied Workers Union v De
Klerk and Another NO” that:
“The power of attorney contemplated in Rule 7(1aipower to take
certain formal procedural steps, namely, to issuscess and to sign

court documentation such as summons or notice ¢ibmon behalf

® Erasmus: Superior court practice B1-60
71990(3) SA 425 (E) at 437
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of a litigant. It does not contemplate a generatherity by one
person to another to represent him in legal procegsl There is a
clear distinction between an attorney being mandate the form
required by Rule 7 to issue formal court process #me general
authority of one litigant to act in all respects bahalf of others.

[33] As already said above, the resolution of Guiunterminating the

mandate of Mpeto and Associates was issued ob&igeptember 2012 and
communicated to them on the same day. The mailicappn had by order

of Court issued on 13 September 2012 adjournedhtmaring on 27

September 2012. On the 27 September 2012 the Rdspis were still

represented by Counsel when the main applicatiah cidher applications

were adjourned for hearing on 9 October 2012 an@di®ber 2012. As at
the 27 September 2012 the mandate of Mpeto andckges had been
terminated and had no authority to represent thep&wlent beyond that
date in the main application and 2010/2012 appiioat The effect of

Council Resolution of 18 September 2012 is thatrépresentation of the
Respondents in these applications on the 09 Oct2®E2 and 16 October
2012 was not authorised as Mpeto and Associates meefonger Attorneys

representing the Respondents. Having so decidled, not necessary to
consider further submissions of Counsel on thisippdihe Mnquma Local

Municipality withdrew its defence and concededhe tonfirmation of the

interim order of the 29 June 2012,

[34] This brings me to thdocu standiof Mr Ngamela Pakade in the
2010/2012 application. The renewal or the extensbrhis contract of

employment was interdicted by Court on the 29 ROE2 and by Council
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Resolution of the 18 September 2012. The reliefjsbby the Speaker in
the main application is no longer being opposedMinguma Municipal

Council which had also withdrawn its mandate toAtsorneys of record

(Mpeto and Associates). Without further ado oncairaghe Rule Nisi

together with the interim relief in the main applion stands to be
confirmed with costs. Common logic dictates thaterafthe Municipal

Council had withdrawn its mandate on its Attorndig, matter ended there
and there could never have been justification for matter to proceed
beyond the 27 September 2012.

[35] In the circumstances, | make the followingend
1. That the Rule Nisi granted by this Court on 2®%June 2012 is
confirmed with costs.
2. That the 2010/2012 application is dismissed vadsts on an
Attorney and Client scale and such costs to be [midBaba

Mntuwoxolo Ganjana in his personal capacity.

LP Pakade
ACTING DEPUTY JUDGE PRESIDENT OF THE HIGH COURT
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