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[1] The plaintiff instituted action for damages for gamal injuries sustained
during a motor vehicle collision which occurred 2 February 2008. At the time of
the collision the plaintiff was employed as a teacht Kingsridge School for Girls, a
school operated by the Department of EducationteEasCape. Plaintiff's employer
was the School Governing Body and she was, it wagmon cause, not an employee
of the Department. The plaintiff was a passenger wehicle owned by and driven by

an employee of the defendant.

[2] The defendaninter alia, filed a special plea relying upon the terms atis®

21 of the Road Accident Fund Act, 1996, prior t®8 #amendment, in which it is



pleaded that the defendant is not liable to thenpthand that the plaintiff's claim

lies against the Road Accident Fund.

[3] At the commencement of the trial | was informeddoyinsel that the parties
had agreed that the issue of the determinatiohefiuantum of the plaintiff's claim
be separated and held over for later determinatiamas accordingly requested to
order that the issue of the defendant’s liabilityany, be separately determined in
terms of Rule 33(4), which | did. | was furtheranfned that in respect of the issue of
liability the defendant conceded that the drivertte school mini-bus in which the
plaintiff was a passenger was negligent. It waséw@w not admitted that the driver of
the school mini-bus was solehegligent. In this regard, so | was informed, &svithe
defendant’s case that the driver of the other Vehrolved in the collision, Mr Njili
who was the driver of a tour bus that collided witle school mini-bus, was also

negligent in some respects.

[4] The parties were therefore in agreement that ipesof liability this court
was required to determine the disputed issue oligesge of the driver of the tour

bus and, based thereupon, the special plea tendgrtheé defendant.

[5] The circumstances in which the collision occurredravcommon cause
between the parties. They are these: On 20 Febf868 a school mini-bus owned
by the Department was being driven by Mrs Mdyeshschool teacher employed by
the Department at Kingsridge School. The vehicle Wwaing driven by her in the
course and scope of her employment by the Depatttramsporting school children

to a school chess competition. The plaintiff wapassenger seated in the front



passenger seat. The school mini-bus was travatlirgwesterly direction on a road
between East London and Mdantsane. At a certaint @dong the road the school
mini-bus drew up and came to a halt in the emengstapping lane demarcated by a
yellow barrier line on the road. The collision ooead when the driver of the school
mini-bus executed a U-turn on the road surfacangrimto the path of travel of a tour
bus travelling in a westerly direction between Hasmtdon and Mdantsane. The bus
collided with the mini-bus between the mini-busvdris door and the rear door of the
mini-bus. The mini-bus was driven laterally for lzod distance as the bus swerved
across the lane of travel of oncoming vehicles. bbe struck an embankment on the
right hand side of the road and toppled onto itsHand side coming to a rest in a
position on the right hand side of the road andigdgr off the road surface. The mini-
bus was pushed to the right hand side of the raddcame to a rest a short distance to
the front of the bus on the same side of the raatth@ bus. It too was slightly off the

road surface although it remained on its wheels.

[6] The driver of the mini-bus was fatally injured inet collision. The plaintiff

was severely injured and apparently only regainedsciousness in the Aurora
Hospital in Port Elizabeth a month and a half aftex collision. There were ten
school girls in the school mini-bus. | am not awatesther any of them were injured,

either fatally or not.

[7] The plaintiff testified. As a result of the injusiesustained by her she has no
recollection at all as to the events of 20 Febru2®98. Her evidence served to

establish that she was employed by the School GowgBody as a teacher at the



school and that she was a passenger in the velfidsh was being driven by the

deceased driver.

[8] The plaintiff also led the evidence of the drivértle tour bus, Mr Njili. He
testified that on the day in question, at approxélyal5h00 he was the driver of the
tour bus travelling in the direction of Mdantsame was on his way home after
completing his shift. He stopped the bus at trdffjot controlled intersection. After
the light turned green he pulled away. When heectoma curve in the road a short
distance beyond the traffic lights he was in fougtar and was, according to his
estimate, travelling at between 40 and 45km/h. Asrdunded the bend he saw a
white school mini-bus which had come to a halth@ ¢mergency lane in front of him.
When he was approximately five metres from the ofédihe mini-bus it suddenly and
without signalling executed a U-turn across thedrimamediately in front of him. He
applied brakes and the left front corner of the $tasck the mini-bus in the vicinity of
the driver's door. He explained that the mini-busswpushed in front of the bus; that
the bus swayed because of his braking and swerw@s$sathe road to the opposite
side of the road. The right hand side of the buscktan embankment at which point
the bus toppled onto its left hand side and thenecto a rest on its side on the right
hand side of the road. The mini-bus was pushedalateit remained on its wheels
and when the bus struck the embankment the minicbninued moving along the

road until it too came to a rest slightly off thead a short distance in front of the bus.

[9] The evidence of Njili was not contested by the ddéat who presented no
evidence at trial. Njili was however cross-examingth a view to establish that he

too was in some respects negligent.



[10] On the uncontested evidence of Njili he was cortédnwith a situation which
was both unexpected and sudden and, having regdnd testimate of the distance
between his vehicle and the mini-bus when it exattie turn into his path of travel,

there was nothing that reasonably could have beea by him to avoid the collision.

[11] If it is accepted, as it must be, that the mini-lnegs some five metres away
from his vehicle when it commenced the turn therenetravelling at 40km/h, he
would not have had sufficient time nor space tadpthe bus to a halt before colliding
with the mini-bus. Defendant’'s counsel sought tggast that Njili could have
swerved to the left and, given the width of thedrsarface, would have been able to
avoid the collision. Njili's trenchant and emingnteasonable response, namely that
if he had done so the bus would have collided wWithmini bus directly into the side
with the probable consequence that the childreharbus would have been killed, put
the end to that line of attack. It was also sugggeshat the photographs of the scene
and the position of the bus relative to the poinigpact indicated by Nijili suggested
that Njili was driving the bus at a speed excessiviie circumstances. Again, Njili's
unequivocal answer was telling. He stated that &g tlven only in fourth gear having
pulled away from the traffic light and that he wend travelling at an excessive speed.
The speed limit on that stretch of road was, heedfazOkm/h and his evidence was
that he was well within that. He also explainedriexhanics of the collision in detail
and that explanation is consistent with the scenmalepicted in the photographs,
including the position of the brake marks from whppears to have been the point of

impact.



[12] Apart from these tentatively put bases of allegedligence on the part of

Njili nothing further was put to him in cross-exaration.

[13] Njili was an impressive witness who testified wdandour. He made a very
favourable impression upon me. His evidence wassistant, coherent and clear
throughout. | have no hesitation in finding himbi® a credible witness who delivered

reliable evidence as to the tragic events of that d

[14] Based on the accepted evidence | am unable to tmmey other conclusion
than that the negligence of the deceased driveahefschool mini-bus was solely

responsible for the collision.

[15] Having come to that conclusion it is now necessagonsider the defendant’s

special plea.

[16] As indicated the defendant relies upon sectionf2he RAF Act prior to its
amendment by the Road Accident Fund Amendment 2@05 which amendment
came into effect on 21 July 2008. Based on the ingrdf the old s 21 the defendant

contends that the plaintiff's claim lies only agstithe Road Accident Fund.

[17] Section 21 as it read at the time when the coflisio this matter occurred

provided that:

‘When a third party is entitled under section 17ctaim from the Fund or an agent any
compensation in respect of any loss or damagetimgditom any bodily injury to or death of
any person caused by or arising from the driving afotor vehicle by the owner thereof or by
any other person with the consent of the ownet, tthied party may not claim compensation
in respect of that loss or damage from the owndrawn the person who so drove the vehicle,
or if that person drove the vehicle as an emplayeke performance of his or her duties, from
his or her employer, unless the Fund or such d@gemtable to pay the compensation




[18] It is common cause that the plaintiff's claim iseowhich falls within the

ambit of section 17 of the RAF Act and that, purdua the provisions of section 18
of the Act (as the section read prior to its ameawinby the Amendment Act) that the
liability of the Fund to compensate the plainti§ limited to an amount of
R25 000.00. These are the circumstances which ipeitathis matter since the
collision was caused by the sole negligence ofettmployee who was driving the

vehicle in which the plaintiff passenger was inglire

[19] In Law Society of South Africa and Others v Minister for Transport and
another 2011 (1) SA 400 (CC), the Constitutional Courtgat. 26) said the following

regarding s 21 prior to its amendment:

Before the amendment s 21 provided clearly thaticéinv or third party may not claim
compensation from the owner or driver of the veshiml from the employer of the driver when
he or she is entitled to claim from the Fund oragent. To that extent only did a wrongdoer
enjoy immunity. This meant that. Where no claim &gainst the Fund or an agent, a third
party retained the common-law residual claim toveec losses not recompensable under the
RAF Act from a wrongdoer

[20] It was argued in this matter that the limitationliability of the wrongdoer
effected by s 21 of the RAF Act was confined to ¢lem signified by the term “that
loss” where it appears in s 21. Section 21 doesih@tas submitted, bring about a
limitation of a person’s common law right to cladamages against a wrongdoer. All
that s 21 achieves is to substitute the RAF inpllaee of the wrongdoer. Where the
RAF Act imposes a limit on the quantum of a persarlaim the RAF’s liability is
thereby limited, such limit does not divest thegoer of the right to claim against the
wrongdoer for the loss suffered in excess of taeusory limit imposed by section 18

as read with section 21. | agree. The defendgotea that it must be established that



the Fund is “unable to pay” compensation and thdhis instance the plaintiff failed

to do so since she did not institute action agahestund.

[21] In my view the phrase “unable to pay” plainly raféo a statutory inability or
limitation rather than a financial “inability”. Theidgment in the_aw Society matter
clearly indicates that a third party retains adeal common-law claim in respect of
such loss which is “not recompensable”, i.e. sumdsés which cannot be claimed
from the Fund by reason of the limitations imposguen the Fund’s liability (see

Dodd v Multilateral Motor Vehicle Accident Fund 1997 (2) SA 763 (A)).

[22] The defendant however had another string to its. dbwas argued that the
limitations imposed by section 18 of the RAF Actdhbdeen declared to be
unconstitutional and, accordingly, as matters néawnd the plaintiff is entitled to
claim full compensation from the RAF Fund. On thasis the special plea must be

upheld.

[23] The defendant did not, in its special plea, pleghmce upon the declaration
of constitutional invalidity and no amendment wasght in order to raise that issue
on the pleadings. Even if it is accepted that thestjon raised is one of law upon
which the defendant may rely without specificaljeading it, the reliance is

misplaced.

[24] In Mvumu and Others v Minister for Transport and Another 2011(2) SA 473
(CC) sections 18(1)(a)(i), 18(1)(b) and 18(2) asytlread before the changes

introduced by the Amendment Act were declared to if@onsistent with the



Constitution and invalid. The court remarked thihaugh the other portions of
section 18(1) are not covered by the declaratiosdhportions suffer the same defects
as the impugned provisions. In its order the cawspended the declaration of
invalidity for a period of 18 months from the dadé the order (which was 17
February 2011) in order to enable Parliament t@ ¢he defect. It was provided that
in the event that the declaration of invalidity @ammto effect without Parliament
having cured the defect the order of invalidity Wwbuot apply to those claims in
which a final settlement had been reached or inclwla final judgment has been
granted before the date of the order. The dectaratvould accordingly operate

retrospectively to the date of the commencemetheRAct.

[25] As at the date of determination of this matterdkelaration of invalidity had

not yet come into operation. Accordingly the matffts to be determined on the
basis of the fact that the provisions of sectionpii®r to its amendment remained
valid. It follows therefore that for the purposdsdetermining the special plea it must
be accepted that the plaintiff's claim for compdimsa against the RAF Fund is
limited and that she is vested with a residualnelaigainst the defendant for such

losses as are not recompensable by the Fund.

[26] In the circumstances | come to the conclusion,dgiound that the driver of
the school mini-bus was solely negligent, thatglantiff, upon abandonment of the
sum of R25 000.00 is entitled to claim such damageshe may prove in excess of
the sum of R25 000.00 from the defendant. In theuonstances, and based upon the

defendant’s admission regarding the negligencéefriver of the school mini-bus |



10

accordingly find that the plaintiff has establishbdt the defendant is liable to her in

respect of such damages as she may prove as akeesam of R25 000.00.

[27] | accordingly make the following order:
27.1. The Defendant’s Special Plea is dismissed.
27.2. It is declared that the defendant is liable toplantiff for such losses
in excess of the sum of R25 000.00 as the plaim&y prove at trial.
27.3. The Defendant shall pay the Plaintiff’'s party aradlty costs in respect

of the determination of the issue of liability.
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