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[1] This is a bail appeal from the Magistrate’s Cotrayt Shepstone.
The judgment in the application was handed dowh2August 2013. The
appellant is charged with two counts of human ickithg and alternative
charges involving two different persons, CandicajBmin and Samantha
Newman. He has also been charged with keeping #@nddrgorocuring

Candice Benjamin to have unlawful carnal interceuexd procuring
Samantha Newman (the complainants) to have unlasafulal intercourse.

The state claims that the alleged crimes or toekebetween 19 and 21



July 2013 in the vicinity of Port Shepstone. He egrpd along with one

other person accused of the same offences. Bdtieof were refused bail.

[2] It is common cause that the bail application felloe considered
under the provisions of section 60(11)(a)of ther@ral Procedure Act 51
of 1977 (the Act). This section places an onusmaplicant to show, on
a balance of probabilities, that exceptional cirstances exist which, in

the interests of justice, permit his or her releas®alil.

[3] The appellant sought to discharge this onus by @fagroducing

evidence on affidavit. The state, in response]ik@ise.

[4] The appellant claimed to reside at Lot 87, Roslverue, Port
Shepstone, a property which belongs to a trustvlmth | am a member”.
He stated that he was married but separated frgnwlie “for personal
reasons” and living with the second applicant. Hes Hathered two
children who are dependent on him. He stated &tdhe time of his arrest,
he was doing odd jobs in the employ of his brotwaich earned him
R10 000 per month. He gave no particularity ashe duration of this
employment or its permanence or otherwise. He dctttat the monies
were used to support his girlfriend (the secondlieqm), his wife, his
children and him. He indicated that he was pre\noesployed as a driver

until November 2012 when he resigned due to ilkhe&le suffers from a



heart and kidney problems and is being treated byoetor and has
constant medical checkups. He has had an operatibis heart. He then
stated that he presently resides at 56 Seawood Gsie Beach, with his
girlfriend and co-accused. He rents the premiseshas co-accused rents

them from him.

[5] He stated that he was arrested at the police stadio Port
Shepstone where he went to make enquiries aboutvihe&omplainants.
He did so because he was informed that friendssoédraccused had been
arrested. He had not known the complainants andtsam for the first
time when he fetched them from the bus statiorhatréquest of his co-
accused. They had apparently been arrested dttadigse in Margate. He
denies all the charges against him. He statechthatill stand his trial and,
since the two complainants have been placed inegtige custody, he
cannot interfere with them but also has no intentm do so. He has no
travel documents and does not intend to applyrigr Ble has one previous

conviction for theft committed in 2003.

[6] The opposing affidavit was deposed to by the ingashg officer

who is a detective warrant officer in the Southiédn Police Services
attached to the Organised Crime Investigation Upitit Shepstone. Both
complainants were living in Cape Town and duringeJ®2013 offered

employment at a hotel in Margate by the secondiegml Both were sent



bus tickets and travelled to Port Shepstone, agion 19 July 2013. They
were taken to a house at five Oslo Beach and ioted to a Chinese
female and a person referred to as “the Boss” &sulkaown as “Vees”.
This is the appellant. There were forced to chaimge clothing and
lingerie which had been bought for them and, od@@ 2013, were made
to stand in a line so that clients could choosentle order to engage in
paid sexual intercourse. Ms Newman was chosen lBBhjamin was
not. Later that evening they were taken to a ptatied the Country Lodge
to a stag party where males chose women to engasgxual intercourse.
Both of the complainants were chosen by clients didtnot engage in
sexual intercourse as they indicated to the cligh@sthey wanted to return
home. On 21 July 2013, Ms Benjamin was chosen bijeat who paid
R350 to the Chinese female. When she told thisopeh®r predicament,
no sexual intercourse took place. In the early $oofr the following
morning the two complainants were asleep but wermekan on the basis
that more clients had arrived and the appellantasoed at them to get
dressed as they refused to do so. Ms Benjamin elasted by a 17-year-
old male who had paid R400 to have sexual intesmwvith her. She
informed him that she did not want to engage ia kbt he insisted that he
had already paid for her services. She then infdrthe appellant that she
could not do this work any longer. At the same tifis Newman, who

was sick and crying continuously, told the appé¢lthat she refused to see



any further clients. The appellant shouted at mer said that she owed
him money and that his son had booked her. Ms Newoaatacted Ms
Benjamin’s uncle, one Mr Peterson, in Mpumalangd asked him to
contact the Port Shepstone police and to come atuwh fthem at the
Lighthouse pub in Margate. This is where they wamiected by the South
African Police Services and taken to Port Shepsfmiiee station where
they were interviewed. The appellant arrived atdtation looking for the
complainants and was identified by both of thenth@sperson referred to
as “Vees” and said to have been the person whabhaeght them from
Cape Town. He was then arrested. His co-accused #atived at the
police station and the women again identified lsetha person involved in

the matter.

[7] The deponent to the affidavit was concerned aldoeitappellant’s
flight risk since he had only lived at the giverdesks for the past 3 to 4
months in a rented house. He has no legitimate @mmnt in Port
Shepstone. He has no fixed assets and owns no#lggg significant
material value. His wife is a Chinese national aadnot be found and the
investigating officer had been informed that shd flad the country. He
was also concerned that the appellant was awar¢hedfmain state
witnesses. He claimed that the appellant had ajrdlactatened the two

complainants whilst under his custody and that th&y expressed fear of



the appellant and reprisals if the appellant wésased on bail. He took
the view that bail conditions prohibiting any conmeation would not be
effective since they had already intimidated andedtened the two
complainants. He stated that the appellant hadleciared any legitimate
source of employment or income and that, if he rmeethin prison

awaiting trial it was unlikely that he would suffany legitimate financial
impediment. The investigation would be completedhini a period of

three months.

[8] Section 60(4) of the Act provides, in its relevpatts, as follows:

‘The interests of justice do not permit the releisen detention of an accused where
one or more of the following grounds are estabtishe

@ Where there is the likelihood that the accuddtk or she were released on bail,
will endanger the safety of the public or any marfar person or will commit a
Schedule 1 offence; or

(b) where there is the likelihood that the accu#eug or she were released on bail,
will attempt to evade his or her trial; or

(c) where there is the likelihood that the accu#eug or she were released on bail,
will attempt to influence or intimidate withesses@ conceal or destroy evidence; or
(d) where there is the likelihood that the accu#eug or she were released on bail,
will undermine or jeopardise the objectives or giteper functioning of the criminal
justice system, including the bail system,;

(e) where in exceptional circumstances there idikleéhood that the release of the

accused will disturb the public order or underntime public peace or security . . ..



[9] Since this is an appeal, it is governed by s 66{4he Act which

reads as follows:

‘The court or judge hearing the appeal shall noasale the decision against which the
appeal is brought, unless such court or judgetisfial that the decision was wrong, in
which event the court or judge shall give the deaqisvhich in its or his opinion the

lower court should have given.’

[10] In Sv Barber'Hefer J said the following:

‘It is well known that the powers of this Court deggely limited where the matter
comes before it on appeal and not as a substaapipkication for bail. This Court has
to be persuaded that the magistrate exercised ifeeetion which he has wrongly.
Accordingly, although this Court may have a diffaregiew, it should not substitute its
own view for that of the magistrate because thatld/doe an unfair interference with
the magistrate's exercise of his discretion. Ikhtrshould be stressed that, no matter
what this Court's own views are, the real questsowhether it can be said that the

magistrate who had the discretion to grant bait@sged that discretion wrongly.’

[11] As indicated, the appellant bore an onus to prowea balance of
probabilities, that exceptional circumstances existhich in the interests

of justice permitted his relea$eThis section has been held to be

11979 (4) SA 218 (D) 220E-H
Sy Rudolph 2010 (1) SACR 262 (SCA) at para 9.



constitutional, even though it places such an amuan applicant for bail.
Of more difficulty, however, is the assessment dfatvis meant by
“exceptional circumstances”. | agree with the folation of Labe J irSv

H* to the following effect:

‘[E]xceptional circumstances must be circumstanedgsch are not found in the
ordinary bail application but pertain peculiarly...t;m accused person’s specific
application. What a court is called upon to do s eéxamine all the relevant
considerations...as a whole, in deciding whether ecused person has established

something out of the ordinary or unusual whichtégihim to relief under s 60(11)(a)’.

[12] In considering the application, the learned magistmoted that
only personal circumstances were placed beforectiugt. The appellant
did not give any indication as to the strengthisfdase, satisfying himself
with a bare denial. He balanced those personalimmstances which, he
indicated, “may show that in all probability theyllwstand trial”, with

factors against the appellant. He did not enumehese factors. They are,
however, significant. It appears that the casenrsgahe appellant is a
strong one. The two complainants are availableuve gvidence and have
provided statements. One of them called the un€léhe other who

intervened and telephoned the police which gawe testhe sequence of
events leading to the appellant’s arrest. The #&popehbave conflicting

evidence as to his place of residence. The appslidaim to be employed
has no content to it, particularly when its bassthat he has been
employed by his brother to do odd jobs after helb#ichis employment as
a driver in November 2012. As indicated above, laegno details

3Sv Dlamini; Sv Dladla& others; Sv Joubert; Sv Schietekat 1999 (2) SACR 51 (CC).
41999 (1) SACR 72 (W) at 77e-f.



concerning the kind of work he did, the durationhed employment and
the likely continuation thereof. In addition, theage state witnesses who
are not under protective custody such as the widiés Benjamin and the
clients who either procured or attempted to protheeservices of the two
complainants. These clients are likely to be kndwithe appellant if the
version of the complainants is correct and he ntégngt to influence

them.

[13] Whilst he has, on a previous occasion, stood thal,gave no

indication as to whether on that occasion he haa Ioeleased prior to trial
or was in custody awaiting trial. This is theref@eneutral factor as to
whether or not he is likely to attend trial. Théseno indication of delay

and the investigation is said to be likely to benpteted within three

months. A further factor which tends to count agathe appellant is that
his girlfriend, who is sought by the police, islatge. Since the appellant
was employed in Cape Town as recently as NovembE2,2he may well

be a flight risk.

[14] This is not a situation where the circumstancehefdppellant are
out of the ordinary or where the appellant proverceetional

circumstances warranting his release in the interekjustice. In all the
circumstances, | cannot conclude that the learnggistrate was wrong in
refusing the application. | am therefore not eaditto interfere on appeal

and, even if | were so entitled, would not do sthm circumstances.

[15] Inthe premises the appeal is dismissed.
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