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IN THE HIGH COURT OF SOUTH AFRICA

NORTHERN CAPE HIGH COURT, KIMBERLEY

Case No: 1870/2012

Heard on: 22/04/2013

Delivered on:24/05/2013
In the matter between:

DIRK LINKS APPLICANT/ PLAINTIFF
AND
THE MEC, DEPARTMENT RESPONDENT/DEFENDANT

OF HEALTH, NORTHERN
CAPE PROVINCE

JUDGMENT
MAMOSEBO AJ:

[1] The applicant,Dirk Links, is an adult male disg at Promise Land P10,
Galeshewe, Kimberley, Northern Cape Province. @spandent is the
MEC of the Department of Health, Northern Cape k. For

convenience the parties are referred to as citéueisummons.
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[3]

[4]

[5]

The plaintiff seeks an order that his non-piiance with sec 3(1) of Act
40 of 2002 be condoned, that he be granted leawsribnue with his
claim against the defendant (the MEC)under Cas®/2869 and for the
MEC to pay the costs of this application.

The issue for determinationis when the presmp started to run in
respect of the plaintiff's claim for damages agathe MEC. In terms of
s 11(d) of the Prescription Act, 68 of 1969, thairalis subject to a three-

year extinctive prescription period.

A summons was issued by the plaintiff agairstigfendant on 06 August
2009.The MECdelivered two special pleas in termRole 33(4) of the
Uniform Rules of Court. The first is that the clamas prescribed in terms
of the Prescription Act,68 of 1969, in that the s@mof action arose on 26
June 2006 and that the summons wasonly issuedfagést 2009, three
years and two months later. The second specialiplthat the applicant
has not timeously given notice of his intention fwstitute civil
proceedings against the MEC as required by s Beofrtstitution of Legal
Proceedings against Certain Organs of State Acbf2002. By serving
the notice on the defendant only on 12 May 200pemod outside the
prescribed six months period, the notice has beadered invalid or at
best for the plaintiff putative or inchoate.The iptdf now applies for
condonation for his non-compliance with the praws of Act 40 of
2002.

Pertaining to the factsin brief. The plaintdfleges medical negligence
against the employees of Kimberley Hospitalwho leants to have

deformed his arm. On 26 June 2006, he injured hisnbthrough
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dislocation.He received treatment at Kimberley HiadpA plaster of
paris was cast for his left hand and forearm. Hs walytreated for a
dislocated thumb and discharged. He was advisegtion after ten days
to remove the plaster cast. On 30 June 2006 henest to the hospital
complainingof pain in the arm. On04 July 2006 pientiffonce more
returned to Kimberley Hospital because he stillexignced pain in the
left arm. On or about 05 July 2006 this left thumias amputated.His
treatment included wound inspection and redebriroétite left forearm.
The redebriment was caused by maltreatment of thlecated thumb
from 26 June 2006 until amputation on 04 July 2006n the
circumstances the plaintiff became aware of thewaton on 05 July
2006. He was discharged from hospital around tiee & August in
2006.A notice in terms of Act, 40 of 2002, was seron the defendant
on 12 May 2009 afterwhich theplaintiffissued sums@n 06 August
20009.

In November 2006 the plaintiff approached anfiof attorneys Booysen
Macleod to investigate the possibilities of a cldanmedical negligence.
No instructions or proper instructions were takgrthese attorneys due

to the plaintiff's lack of funds.

The plaintiff approached the Legal Aid JustiGentre in Kimberley

during December 2006 seeing that he wasindigehAtjh he does not
remember the name of the legal aid practitioner ag®sted him that day
he was asked by this official verbally to return @ March 2007 when
they will commence with the investigation of hissea He also advised
the plaintiff to obtain copies of the hospital re®in the meantime. The

plaintiff requested his cousin around December 2@®6obtain his
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medical records from Kimberley Hospital on his deéhd@he request was

denied by hospital personnel as the records arkdeortial.

His subsequent numerous visits to the Legal 8ehtre, Kimberley as
reflected in his founding affidavit are 10 May 20@7 June 2007, 12
October 2007, 21 November 2007, 02 January 200§kl 2008, 23

June 2008, 10 September 2008, 09 October 2008etérber 2008, and
24 March 2009. The plaintiff states that he wasnsby a different
practitioner on each occasion. It must be saidt tthese visits

demonstrate that he pursued his action diligently.

On 27 June 2007 heconsulted with Mr Jansen\amren of the Legal
Aid Centre, Kimberley, who is apparently the supsox Every time
when he was called in by Mr Van Vuuren to visit thegal Aid Centre,
he obliged. Although he was assured during alhief visits that his
matter is receiving attention it was only whenfiisswas handed over to

a private attorney, Mr Van Niekerk, that some pesgrwas made.

The plaintiff only consulted Mr Van Niekerk drb July 2009. Two days
thereafter, on 17 July 2009, theplaintiff consuledh an advocate.
Summons was issued on 06 August 2009; thus morettinae years had
lapsed from the date of his first treatment. MrnVidiekerk made

attempts to obtain the hospital file on 14 Septer@®©9 but still in vain.

The hospital only provided part of the records @arNevember 2010.

According to the plaintiff the plaster cast bis thumb and forearm was
removed by the ambulance personnel. It is notispude that he was in
hospital from the date of his operation on 5 JUM& until the end of

August 2006.
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The issues to be decided in this matter centwa two pieces of
legislation, namely, the Prescription Act, 68 0629and The Institution
of Legal Proceedings against Certain Organs oe3at, 40/2002.

Sec 11 of the Prescription Act provides that:
“The periods of prescription of debts shall befthikwing:
(d) save where an Act of Parliament provides otiss, three years in

respect of any other debt.”

In terms of s11 (d) of the Prescription Acadewith section 12(1) thereof
civil debts prescribe three years after the debtlus. According to

section 12(1), the debt must be immediately payable

Sec 12(3) of the Prescription Act, 68 of 1966yides:
“(1) Subject to the provisions of subsections, (23) and (4),
prescription shall commence to run as soon as #i¢ & due

(2) If the debtor wilfully prevents the creditbom coming to know of
the existence of the debt, prescription shall gmtimence to run
until the creditor becomes aware of the existaithe debt.

(3) A debt shall not be deemed to be due uh# creditor has
knowledge of the identity of the debtor andloé facts from which
thedebt arise®rovided that a creditor shall be deemed to have
such knowledge if he could have acquired it byereising

reasonable care.”

From the arguments as well as the papers fiedecord there is no
evidence that the plaintiff was prevented by thepital personnel “from
coming to know about the debt” (sec 12(2). Thentiticertainly knew

the identity of the debtor(s) from the outset. Whamains to be
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answered is whether the plaintiff had actual omakse knowledge of “the
facts from which the debt arises”, as required b2 ¢3), before 06

August 2009 when the summons was issued.

Mr Botha, for the plaintiff, suggested thatlie plaintiff had not obtained
knowledge by the end of August 2006, then he wauwaldcede that the
cause of action cannot be said to have prescribdd. contends that
unless the Court finds that the plaintiff had kneddge by 5 July 2006 of
relevant facts or could have obtained knowledgthefrelevant facts, it
cannot be assumed that knowledge of facts is krgpwabout the
amputation and the loss of a thumb. Accordingito the occurrences of
05 July 2006 are not facts as the plaintiff did have knowledge at the
time of his discharge from the hospital that thetds were negligent.
Plaintiff says the following at para 40 of his falimg affidavit to the
notice of motion:

“(M)et my ontslaguit die Hospitaal is ekdeureen vang#ineeshere by
die  Hospitaalmeegedeeldateknieweer die  gebruik  vamy

linkerhandsalherwinnie.”

Tshigi JAin Macleod v Kweyiya (365/12) [2013] ZASCA 28 (27 Marc

2013)at para 9 states:
“(9) In order to successfully invoke s12 (3) of thescription Act,
either actual or constructive knowledge must bevpdo Actual
knowledge is established if it can be shown tha& theditor
actually knew the facts and the identity of the taeh..
Constructive knowledge is established if the coeditould
reasonably have acquired knowledge of the idewtitthe debtor
and the facts on which the debt arises by exegisgasonable

care.”



Tshiqgi JAgoes on at para 13 to say:

“(13) It is the negligent, and not the innocent atian that s12 (3)
of the Prescription Act seeks to prevent and coonist consider

what is reasonable with reference to the particudacumstances

in which the plaintiff found himself or herself.”

[19] In Deysel v Truter and Another 2005 (5) SA 598 KMI9ziAJ had found
that the prescription did not start to run in redpe plaintiff's claim until

a doctor’'s opinion was obtained. VanHeerden JA ifftaveversed this

decision) said the following ifiruter and Another v Deysel 2006 (4) SA
168 (SCA)at p174 C-D

“I am of the view that the High Court erred in tHiading. For the
purposes of the Act, the term ‘debt due’ meansh, diecluding a
delictual debt, which is owing and payable. A debdlue in this
sense when the creditor acquires a complete calugetion for the
recovery of the debt, that is, when the entirea$dticts which the
creditor must prove in order to succeed with hishar claim
against the debtor is in place or, in other worddyen everything
has happened which would entitle the creditor tstifate action

and to pursue his or her claim.”

[20] Grosskopf JA ivan Staden v Fourie 1989 (3) SA 200 (A) at 216 D-E

said:

‘Artikel 12(3) van die Verjaringswetstelegternie di@nvang van
verjaringuittotdat die  skuldeiser die volleonvang anv
syregteuitgevind het nie. Die toegewingwat diejargrgswet in
hierdieverbandmaak, is beperk tot kennis van “digefvaaruit die

skuldontstaan”.
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Van Heerden JA goes on to say in Truter's sleai at 174 G -175 A
(para 19) citing from Maasdorp JANItkenzie v Farmer’'s Cooperative
Meat Industries Ltd 1922AD 16 at 23
‘Cause of action’ for the purposes of prescriptious means
‘...every fact which it would be necessary for themiff to prove,
if traversed, in order to support his right to thedgment of the
Court. It does not comprise every piece of evidemhich is
necessary to prove each fact, but every fact wisiakecessary to

be proved.’

Applying the law to the facts of this casee thlaintiff’'s cause of action
was complete and the debt of the defendant (MECparie due and
payable as soon as the first known harm was sestaioy the
plaintiff. The cause of action arose on 26 June 2086n plaintiff first
presented himself in hospital for medical treatmémns was however
denied by the plaintiff who alleged that he onlgé&®me aware of the facts
by end of January 2007, from what he was informgonuhis discharge
from the hospital that he will not regain the u§éie left arm.

| find the plaintiff's argument in paragraph83 and 104 of his founding
affidavit as quoted hereunder not persuasive censigl the Supreme
Court of Appeal decisions already discussed aboveslation to when
acause of action arose:
‘(E)k het egternog steeds niegeweet, en konnog stemdssstel,
sonder die hospitaalrekords en —notas op deg,lwat die oorsaak
van die probleem was en wie / of watdaarvoorveraotdelik was
nie. Ekdoen met respekaan die handdatekdeur thefaning van

redelikesorg op die vroegste teen die einde vamaaa 2007 van



die feitebewuskongeword het, indien die Regshutprahe

hospitaalrekordsaangevra het.”

[24] The plaintiffs own medical expert, Dr Reynegkhas confirmed in his
report, a point which was not disputed in argunigalefendants, that the
plaintiff's treatment from 03 July 2006 onwards wasdically correct.
According to the doctor, the damage was then ajrelathe. Mr Botha
contends that the running of prescription was deldyy the delay in the
provision of the hospital records as well as thanpiff's admission into
hospital. This approach is not borne out by thiewong dictum by Van
Heereden JA in Truter's case pl175 B:

“As indicated above, the presence or absence oigeagk is not a
fact; it is a conclusion of law to be drawn by coun all
circumstances of the specific case. Section 12(3}he Act
requires knowledge only of the material facts frehiich the debt
arises for the prescriptive period to begin running does not
require knowledge of the relevant legal conclusigesthat the
known facts constitute negligence) or of the emcsteof an expert
opinion which supports such conclusior&ee alsaMkhatshwa v
Minister of Defence 2000 (1) SA 1104 (SCA) para&3l112H.

[25] In Minister of Finance and Others v Gore NO 2007 1 3A1 (SCA) at
119 para 1Cameron et Brand JJA said:

“This Court has, in a series of decisions, emphdsthat time

begins to run against the creditor when it has thieimum facts

that are necessary to institute action. The rugrnoh prescription

Is not postponed until a creditor becomes awartheffull extent of

its legal rights, nor until the creditor has evidenthat would

enable it to prove a case ‘comfortably’.”
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The plaintiff in this case became aware of #mputation on 05 July
2006. He had suspected prior to this date whilkis hospital that
something was not right.In my view, plaintiff ougteasonably to have
realised on or about 15July 2006 that the operatiwas not
successful; alternatively that the subsequentrreat was not properly
done or that there was no proper remedial meébtialv up action. The
plaintiff's knowledge can be imputed to him frohettime the plaster cast
was removed. From the papers | have not disdeamy event that
interrupted or could be construed to have intéedighe running of the

prescription.

The following passage appearsknescription in South African Law, J

Saner at 3-69 issue 19
“Where the plaintiffs could have issued summonsiregathe
Government of the Republic of South Africa withia prescriptive
period, but failed to do so because his legal amgisfailed to
appreciate the fact that this would have been cdempen the
circumstances, the court upheld a plea of presimipt This it did
on the basis that the plaintiff became aware that state farm in
guestion (on which the fire affecting the plaistifiad started)
belonged, ultimately, to the Government of the Bepwf South
Africa, on a date more than three years prior teuis of summons.
However, despite receiving information to this @fféhe plaintiff's
attorneys continued to try to ascertain the idgntdaf actual
department of state which owned the farm. Onlynwihey had
done this did they issue summons accordingly. rftinfately, as

noted, this was too late.”
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Mr Van Rhyn, for the defendant, argued persehg that this claim does
not fall under s 13 (1)(a) of the 1969 Prescriptiact. The provision
deals with an impossibility which prevents a pldininstituting the
proceedings within the three year period. Bembo v African National
Congress 2002 (5) SA 668 SCA at 678H — 679 A.

Consequently, it becomes apparent that thentffes claim has
prescribed. It has taken the plaintiff more thare¢ years before issuing
summons against the MEC. It is my view that thaimiff was in
possession of sufficient information to lodge aidrallaim against the

defendant.

| consequently come to the conclusion that the plaiiff's cause of

action has prescribed.

THE RELATIONSHIP BETWEEN SECTION 11(d) OF THE
PRESCRIPTION ACT 68 OF 1969 AND SECTIONS 2 AND 3 OF
ACT 40 OF 2002

The second special plea is that of failing give notice within the
prescribed period. | must therefore determindéf argument has merit
to warrant condonation as prayed for. | have diyesdiated earlier that |
have not discerned any event that interrupted oaidcbe construed to
have interrupted the running of the prescriptidhthe plaintiff's claim
had not prescribed, | would have condoned his diefagiving timeous
notice to the defendant for the reasons set owtbellhis aspect is also
relevant in the event that it could be found thatals wrong in finding

that the plaintiff's cause of action had prescribed
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[31] Sec 3 of The Institution of Legal Proceediragminst Certain Organs of
State Act, 40/2002, provides:
‘3(1) No legal proceedings for the recovery of atdelay be
instituted against an organ of state unless —

(a)A creditor has given the organ of state in questiotice in
writing of his or her or its intention to instituténe legal
proceedings in question; or

(2) A notice must-
(@) within six months from the date on which thétde
became duepe served on the organ of state

accordance with s 4(1);

(3) For purposes of subsection 2(a)-

(@) A debt may not be regarded as due until thelitoe
has knowledge of the identity of the organ of staie
of the facts giving rise to the debt, but a dedi
must be regarded as having acquired such knowledge
as soon as he or she or it could have acquiredyit b
exercising reasonable  care, unless the organ of
state wilfully prevented him or her or it from
acquiring such knowledge; and

(b) A debt referred to in section 2(2)(a), musrégarded
as having become dua the fixed date

(4) (a) If anorgan of state relies on a creditofé&lure
to serve a notice in terms of s(2)(a) the creditay
apply to court having jurisdiction for condonatiaf
such failure.

(b) The court may grant an application referred ito

paragraph (a) if it is satisfied that —
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() the debt has not been extinguished by
prescription

(i) good cause exists for the failure by the ctedi
and

(i) the organ of state was not unreasonably

prejudiced by the failurglmy emphasis).

[32] Itis also necessary to mention the provisiohsection 2(2) referred to in
s3 (3) (b) when dealing with this matter.
“2(2) Subject to sec 3 and subsections (3) anda(4)ebt which
became due —

(a)Before the fixed date, which has not been extihgais by
prescription and in respect of which legal procegd were not
instituted before that date; or

(b)After the fixed date,
will be extinguished by prescription as contemmlateChapter I
of the Prescription Act, 1969 (Act 68 of 1969), deaith the
provisions of the Act relating thereto.

(3)subject to subsection (4), any period of prggmn which was
applicable to any debt referred to in subsectio)j(gf before the
fixed date, will no longer be applicable to suctbtdafter the fixed
date.

(4)(a) The expired portion of any period of preption applicable
to a debt referred to in subsection 2(a), must éagudted from the
said period of prescription contemplated in ChaptHr of the
Prescription Act, 1969, read with the provisions thiat Act
relating thereto, and the balance of the periodpodscription so
arrived at will constitute the new unexpired pontiof prescription

for such debt, applicable as from the fixed date.
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(b) If the unexpired portion of the period of pnegtton of a debt
referred to in paragraph (a) will be completed i@ nonths after
the fixed date, that period of prescription mustydre regarded as
having been completed 12 months after the fixeel tat

[33] The Act defines both the terms ‘creditor aftkbtor’. A creditor is

[34]

[35]

defined asa person who intends to institute legal proceedagginst an
organ of state for the recovery of a debt or whas hnstituted such
proceedings, and includes such person’s tutorurator if such person is
a minor or mentally ill or under curatorship, &éise case may be.On
the other hand, ‘Debt’ is defined a1y debtarising from any cause of
action-

(@) which arises from delictual, contractual or anyther
liability, including a cause of action which relatd¢o or
arises from any-

(i) act performed under or in terms of any law; o

(i)  omission to do anything which should have bdene under
or in terms of any law; and

(b) for which an organ of state is liable for pagmh of
damages.’

Organ of State’ includes — any provincial depaent’.

Itis not in dispute that the applicant’s tte¢nh notice of intention to
institute legal proceedings for recovery of thebtd marked ‘H1” dated
23 April 2009 from the Legal Aid Board addressedthe MEC for
Health, falls outside the 6 months period présariby Act 40 of 2002.

Notice is defined in s 1 (vi) of Act 40 of 2D@s ‘a notice contemplated

in section 3(1) (a). In terms of this sectiong @reditor must give an
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organ of state written notice of the intentionrtstitute legal proceedings.
Cloete JA inPremier, Western Cape v Lakay 2012 (2) SA 1 (SCAxa
page 9 para9C-Dstates:
“The primary purpose of the 2002 Act is to requiteat a notice
of intention to institute legal proceedings be giat an early stage
to an organ of State, obviously to enable it teestigate the basis
of theproposed claim Mohlomi v Minister of Defence 1997
(1)SA 124 (CC) (1996 (12) BCLR 155para 9 and cases

guoted thereinin fn5.”

[36] The plaintiff applies for condonation for tha&ilure to comply with the
requirement to file his written notice within thentonths period. It is so
that the court can exercise its discretion in dagidvhether to grant
condonation. Gubbay JA Btamboliev Commissioner of Police 1990
(2) SA 369 (ZS) at 374 Hnade the following remarks:

“Although one may envisage situations in which peeson would
be absolutely unable to give notice and commenteraavithin

the times permitted, for instance he may have beapacitated in
an accident, the adequacy of the period must dedesgainst the
normal and not the extraordinary situation. Foratsites of
limitation do not distinguish between just and whjdelay. This
means that in every rare case a person with a gidaich, through
no dilatoriness or fault on his part but due to atimstances
beyond his control, will be barred from asserting@nstitutional

right.”

[37] In considering whether condonationmay be gdnbr not for the
plaintiff’s failure, regard should be had to sed)3{hich provides that:
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“acourt may grant an application for condonation farch failure
if it is satisfied on three matters:

()  That the debt has not been extinguished by preguoTip

(i)  That good cause exists for the failure by the ¢toedand

(i) That the organ of State was not unreasonably pogddby the

failure.” (My emphasis)

[38] The Supreme Court of Appeal Madinda v Minister of Safety and
Security 2008 (4) SA 312 (SCA) at 316 para 8 Gdid:

“The phrase ‘if [the court] is satisfied’ in s 3(4) (lhas long been
recognised as setting a standard which is not poyo& balance of
probability. Rather it is the overall impressiorade on a court
which brings a fair mind to the facts set up by plagties. See eg
Die AfrikaansePersBeperk v Neser 1948 (2) SA 29%(Q97. |
see no reason to place a stricter construction toim ithe present

context.”

[39] I have already dealt with this first requirem®n whether or not the debt
has been extinguished by prescription. The seoemquirement, whether
or not good cause exists, as stated by Heher Maidindaat page316
para E-F, continues:

“Good cause’ looks at all those factors which bear the fairness
of granting the relief as between the parties asdaéecting the
proper administration of justice. In any given tizal complex it
may be that only some of many such possible fadiec®ome
relevant. These may include prospects of succedsiproposed
action, the reasons for the delay, the sufficiesicthe explanation
offered, the bona fides of the applicant, and aamgtribution by
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other persons or parties to the delay and the apypli's

responsibility therefor.”

Further on at 317C- Ethe Learned Judge states:

‘Good cause for the delay’ is not simply a mechdnncatter of

cause and effect. The court must decide whetleeapplicant has
produced acceptable reasons for nullifying, in vehabr at least
substantially, any culpability on his or her parhmwh attaches to
the delay in serving the notice timeously. Strangrits may
mitigate fault; no merits may render mitigation pibess. There
are two main elements at play in s4(b), viz thgesuis right to

have the merits of his case tried by a court of fad the right of
an organ of state not to be unduly prejudiced bayl®éeyond the
statutorily prescribed limit for the giving of theotice. Sub
paragraph (iii) is directed, at least in part, tohether the subject
should be denied a trial on the merits. |If it wenet so,

consideration of prospects of success could baedntexcluded
from the equation on the ground that failure toidgtthe court of
the existence of good cause precluded the court &rercising its
discretion to condone. That would require an uabakd

approach to the two elements and could hardly fatoe interests

of justice.”

| do not see any point why the Legal Aid Boatiorneys invited the
plaintiffto their offices on numerous occasions.e&@ly a lot of
nonchalance was displayed. In one of the lettefsrming him of
progress in the matter dated 17 April 2008 and e@nnexure ‘I', The
Legal Aid Board stated that the subject matters w&e: your matter :

divorce”. The plaintiff's matter before them wadout medical
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negligence and not divorce. This was utterly uthas even for a
candidate attorney. On the facts before me myesenthat they did not
cover themselves in glory. It is undesirable & Htage to say more on
this aspect because the Legal Aid Board is not dyp@ these
proceedings. SeMazibuko v Singer 1979 (3) SA 258 (W)which
Colman Jsaid at 261 C:
“In the carrying out of his contractual obligationthe defendant
was obliged (either personally or through others) éxercise
knowledge, skill and diligence to be expected of aaerage
practicing attorney. Seévlouton v Die Mynwerkersunie 1977 (1)
SA 119 (A)at 142-3 and authorities there cited. It is tHaiptiff's
case that the defendant fell short of that standard

It follows that the defendant’s special pleas mustunfortunately

succeed

ON THE QUESTION OF COSTS:
The costs must follow the result. The defendia indigent and was
carried by the Legal Aid Funding for a considerapériod. The cost

order may be an empty shell. | will grant it ompiple nevertheless.

Due to the relative complexity of the caseill exercise my discretion to

allow a fee for two counsel.
The following order is made
The defendant’s special plea of prescription imteof section 11(d) of

the Prescription Act 68 of 1969 is upheld. Thamntifi's claim is

dismissed with costs, which includes the costsvotbunsel.
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2. Condonation for the plaintiff's failure to serveethotice contemplated in
s 3(1)(a) of the Institution of Legal Proceedingga#st Certain Organs
of State Act 40 of 2002 within the period laid dowrs 3(2)(a) of the Act

must fail in view of the order in para 1.
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