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JUDGMENT

MAMOSEBO AJ

[1] | had ordered the following after hearing the argatron 22 February
2013:

1. Applicant and respondent shall be co-holders df farental
rights and responsibilities in respect of the twiaan children,
M andM T, as contemplated in s 18 of the Children's Act, 38
of 2005;



. The minor children shall have their primary resiceenvith the

applicant;

. The applicant shall have the responsibility amgghtrto care for
the children as contemplated by ss 18(2)(a) aniidf(the Act;
38 of 2005;

. The respondent is to forthwith return the minoitdrien to the
care of the applicant;

. The respondent shall have the right and obligatmomaintain
reasonable contact with the children as contengbldte s
18(2)(b) read with s 1(1) of the Act, in Kuruman.

. In the event that the respondent fails to complthwiara 4 of
this order the sheriff of the district where thenom children
currently resides is authorized and ordered to wemthe
children from the care and residency of the responhdnd to
place them in the care and residency of the apylica

. The family advocate, Kimberley, is ordered to immagsly
investigate the dispute pertaining to the cdntaghts and

care of the minor children and $abmita report to this court;

. The orders set out in paras 1-5 are to operate imithediate
effect pending the Court's determination of theuess under
case 1547/2012.

. The issue of costs will be dealt with in the judane



[2]

[3]

10.Reasons are reserved.

| now provide my reasons.

This matter first came before me as an urgenticgmn on 19

February 2013 and was postponed to Friday 22 Fgbr2@l13 at

14:15. A draft order by agreement was submittetthvivas made an
order of court affording the respondent the oppuotyuto file her

opposing affidavit on or before Wednesday 20 Fealyra@13 at 16:00
and the applicant to file his replying affidavit on before Thursday
21 February 2013 at 16:00.

The following relief was sought by the applicavitC  Te:

3.1 Condoning the applicant’s failure to complywihe Rules of
this court in relation to forms, time periods, as®tvice, and
permitting this matter to be heard urgently in adeoce with
the Uniform Rules of Court 6(12)(a).

3.2 That a rule nisi be issued calling upon thepeadent to show
cause or submit reasons, if any, on or before ¥ridaMarch
2013 at 10:00 why the following order should nomnhede:

(@) That the respondent be ordered to return the gsarti

minor children M C and M to the applicant’s care;



(b) That the respondent pay the costs of this appdicati

(c) That an interim order for immediate execution bedena
to the Sheriff of the district where these minoridren
may be found, authorizing him or her to remove the
minor children from the care of the respondent and

hand them over to the applicant; and

(d) Further and/or alternative relief.

[4] This matter, which is clearly urgent, involves tmmor children
aged eight and four years. They were removed &y threspondent,
their mother, from Kuruman to Thabazimbi. Hengmpliwant’'s
request for urgent relief for the minor children lbe returned to
Kuruman. Uncertainty around the  children with asets to their
permanent residency and best interests beingaranmunt
importance contributed to the urgency and was atoffd considered
in granting the relief.

[5] The matter was heard on the afternoon of 22 Fepr2®13.
Argument was presented by Ms Sieberhagen on batfalthe
applicant and Mr van Tonder on behalf of the resient.

The background
[6] The marriage between the applicant, M C T, amdrédspondent, C
T, still subsists. They resided at 33 Hibiscue&truntil 13 February



2013 when Mrs T left the common home surreptitipwgth the two minor
children for Thabazimbi. Prior to her leaving Koran there was already a
pending divorce action and a Rule 43 applicatimthlunder case number
1547/2012. The applicant is opposing both the mwoaction and the
Rule 43 application. He further states at pareoblds founding affidavit:

‘Een van die grootste dispute tussen my en respiede die
egskeiding, is die versorging van ons minderjakiglers. Die
respondent het aanvanklik die dRe 43 aansoek geplaas vir
argumentering op 15 Februarie 2013, maar sou diesaak
nie  behoorlik bereg kon word alvorens die
Gesinsadvokaatsondersoek nie gefinaliseer is nieDie
respondent se prokereur van rekord het bygevolgtgegaan

om die aansoek van die rol te verwyder’.

[7] The applicant’s attorneys of record have in @pditon requested
the Family Advocate’s office to conduct an invgation with a view
to the primary care and residency of the two moioldren.

[8] The chain of events between the parties was gghj@ January
2013 when applicant saw application forms among  spoadent’s
documents for Koedoeskop Primary school, which isin
Thabazimbi. In his words: ‘ek was opreg bekommemwt die
respondent ‘n impulsiewe en irrasionele besluitseem om ons

kinders uit hul stabile omgewing te verwyder’.



[9] Consequently, applicant contacted his attorneys wiuote a
letter to Mrs T's attorneys on 14 January 2013  uesting an
undertaking in writing not to remove the minor  Idhen out of
school and out of Kuruman until the Rule 43 appiara has been
heard. Seeing that there was no response, avfololetter dated 4
February 2013 was dispatched. There was stillespanse from the

respondent’s attorneys.

[10] | was referred to an e-mail marked “annexure Déhanged between
Mrs T and her husband dated 31 January 2013 inchwiVirs T

wrote, inter alia:

“....maar ek het nuwe geleenthede in my lewe gekrgrvek
myself kan vestig in ‘n beroep met goeie geleerghed ‘n
maatskappy met baie groei potensiaal, ek sal mkmgheid hé
om my skedules so te skeduleer om aan te pas Wyiralers...
Ek wil graag so gou as moontlik trek, verkieslikovaniddel
Februarie. Ek verloor te veel besigheid omdat iekktiente
betyds kan sien nie”.

[11] In response to this e-mail, on the same day, égpli  wrote:
“Dankie vir jou eerlikheid. Ek vra jou om my tyel gee
voordat ek en jy praat. Miskien tot na die nakyeeaar ek
sal jou laat weet indien ek reg is. Vir my onkae besluit het
ek egter nog inligting nodig rondom jou werk.dismoontlik

dat jy my meer inligting rondom dit kan gee?”

[12] In the midst of all the suspense of not knowin@itthe response or



[13]

[14]

[15]

the reaction of the respondent would be due tortbe-response  to
the applicant’s attorney’s letters, the respondsatreptitiously left
the common home, taking the minor children witnitxe knowledge

or involvement of the applicant.

The guiding principle when a court is faced wisisues involving
minor children is to move from the premise thairtbest interests are
of paramount importance as provided in s 28(2)hef Constitution of
the Republic of South Africa 108 of 1996. Thisnstard is echoed in
s9 of the Children’s Act, 38 of 2005, which statiest‘in all matters
concerning the care, protection, and well-being afchild the
standard that a child’s best interest is of paramibimportance,

must be applied’

International law also requires parties to adbetbe standard of the
best interest when dealing with the issues of olild  See art
3(1) of the United Nations Convention on the Righfts the  Child
(CRC) and art 4(1) African Charter on the Rightd an Welfare of
the Child (ACRWC). See also F Viljoen “The Afric&harter on the
Rights and Welfare of the Child” in Boezaart (e@hild Law in
South Africa (2009) 331 342 aiidDavel ‘The  African Charter on
the Rights and Welfare of the Child: Family Law a@tildren’s
Rights’ (2002) 2De Jure281 283.

Ms Sieberhagen, for the applicant, argued thatdimoval of the

minor children while there is pending litigatiogmely divorce



action and the Rule 43 application under case nurhb47/2012, as
well as the outstanding Family Advocate’s repogmounts to the
respondent taking the law into her own hands. s$tnaigree with the
submission that Mrs T could not unilaterally decitte relocate
without proper consultation or agreement with ttagher of the
minor children and while the legal processes wmeading. Her
conduct would also delay the legal process for ititerim relief
sought by the applicant and the compiling of tleport by the
Family Advocate because it will necessitate theolwement of the

Family Advocate serving in Thabazimbi.

[16] Rule 43 of the Uniform Rules of Courtis meant ® dealt with as
inexpensively and expeditiously as possible. TRide, in terms of
which Mrs T sought interim relief pending the diwe action,
provides for these applicable instances:

(1) This rule_shallapply whenever a spouse seeks relief from
the court in respect of one of the following treest

(@) Maintenance pendente lite;

(b) A contribution towards the costs of a pending
matrimonial action;

(c) Interim custody of any child;

(d) Interim access to any child.

(4) As soon as possible thereafter, the registialisbring
the matter before court for summary hearing, on ten
day’s notice to the parties, unless the respondenh

default;



[17]

[18]

(5) The court may hear such evidence as it censid
necessary and may dismiss the application orensaich
order as it thinks fito ensure a just and expeditious

decision (my emphasis).

Ms Sieberhagen further argued that uncertaintiapmeng to  the
child’s future, safety and well-being on its owmrfs the basis for the
court to hear the matter on an urgent badzhalskalson Pstated in
Fraser v Naude and Others 1999 (1) SA 1 (CC) at 5 para 9D:
“Continued uncertainty as to the status and plgoaot the child

cannot be in the interests of the child.”

Further arguments around uncertainty were amglifig both counsel
referring to Exhibit A and “CT 3”. Exhibit A is aorder of the court

in Thabazimbi under Master’'s Reference  23124/08alidg with

the estate of CEM Cornelius. Mr van Tonder, for tespondent,
argued that the sale of the farms, one of which wgere the
respondent and the two minor children are curyemdsiding, may

still be delayedMs Sieberhagen raised a counter-argument supported
by “CT3”, aletter by Baartman Attorneys dated 28 January 2013

from which para 4 reads

“Inlig van die feit dat die eksekuteur nou al vaygan om die
eiendom van die hand te sit, word u derhalwe vérsoe die
eiendom te ontruim voor of op 28 Februarie 2013,byersuim
daarvan, ons opdrag hou met ‘n uitsettingsbevelrtvde

gaan”.



[19]

[20]

[21]
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Mr Van Tonder further argued that the childrenwrasnd were
aware of the impending relocation and that theyfameliar  with
the environment because Mrs T's parents lived ether Counsel’s
argument that the process preceding the evictiom fihat farm was
going to take long, referring to the order grantied 2009 by
Thabazimbi magistrate’s court, if anything, compdsin the
uncertainty. The children’s wellbeing cannot bpemxmented with or

compromised.

Mr Van Tonder has referred Bashford v Bashford 1957 (1)SACR

21 (NPD) at 24 f. ThereHolmes J was considering the paramount
factor being the welfare of the child in the lighftthe facts as they
existed.Counsebkuggested that maybe the relocation of these two
minor children may be seen as change for the befiérs is mere
speculation. There is no evidence before me timehvironment in
the applicant’'s home is detrimental to the welfafréhe children.

It is quite evident that the removal of the micbildren from their
home was not carefully thought through. The denisiothat was
taken was not to enhance the best interests ofcthielren as
paramount but to address an employment need forTdrblanche.
As stated by Maya AJA iR v F 2006 (3) SA 42 (SCA) at 53 A
“Genuine as the appellant'siotivation is, however, | am constrained
to agree with the conclusion of the trial court tihiae practicalities of
her decision were certainly not as well researchad investigated as

they should have been”.



[22]

[23]

[24]
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Schafer in Family Law Services Issue 58 Octobd23tara  E32
on page 25 says “once a court has been persuaded favoke its
powers as upper guardian, it will generally adopblaust approach
towards procedural constraints. The conventioneteshrial model of
civil proceedings generally yields to what has begmed a ‘judicial
investigation’ into what is in the child’s best en¢sts”. SedB v S
1995 (3) SA 571 (A) andT v M 1997 (1) SA 54 (A).

| am enjoined as the upper guardian of these twmons t judiciously
exercise my discretion and to  ensure that thest mterests are not
compromised by spousal feud and spite at the erpérssability for
their care, protection and wellbeing. | am equatindful as did
Miller J in Du Preez v Du Preez 1969 (3) SA 529 (D) at 136 B-C
that

“this is not to say that the opinion and desirethefcustodian parent are
to be ignored or brushed aside, the Court takesnujiself a grave

responsibility if it decides to override the custdparent’s decision as to
what is best in the interests of his child and willy do so after the most
careful consideration of all the circumstances)uding the reason for the
custodian parent’s decision and the emotions oruilsgs which have

contributed to it.”

| have made the initial order to apply with imnegdi effect and have
asked that the Family Advocate, Kimberley, immesliainvestigate
the matter further and to provide an updated refaothis court. It is

not in dispute that the matter needs to be pizedt by their office



[25]

[26]
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in the circumstances.

| now turn to the order for costs. In my init@ider | had indicated
that the issue of costs will be addressed in thdgnent. It matters in
which the custody of children are involved, thex@o winner or loser
because what matters is the best interests ofckild. For that
reason, unless there are compelling circumstamcesder otherwise,
which none exist, the most appropriate allocatioight to be that

there be no order as to costs or each party pajfsehiown costs.

| am aware that the respondent, Chrystelle Tedblan has
lodged an application for leave to appeal my oiskared on 27
February 2013. If she persists in her applicatfon leave after
having read this judgment, it would be preferabbe lodge an
amended application for leave to appeal if théiahigrounds are
departed from. This would eliminate a piecemeabcess of

application for leave to appeal.

ORDER:

1. It is for the aforegoing reasons that my order masle.

2. Each party is to pay his/her own costs.



M C MAMOSEBO
ACTING JUDGE
Northern Cape High Court, Kimberley
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On behalf of the Applicant: Adv. AS Sieberhagen
Instructed by: Duncan & Rothman Attorneys
On behalf of the Respondent: Adv. AG Van Tonder

Instructed by: M Du Toit, Attorneys




