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IN THE HIGH COURT OF SOUTH AFRICA
(NORTHERN CAPE HIGH COURT, KIMBERLEY)
15 February 2013

CASE No: 1994/11
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MR A A JOSEPH 3P RESPONDENT
MR M L MOKWENA 4"° RESPONDENT
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JUDGMENT
Tlaletsi J

I ntroduction

[1] The applicants are the liquidators of a companywmnas Canton
Trading 159 (Pty) limited (“the company”) and thase acting in their
capacities as such. An order for the provisionahdivig up of the
company was granted by this court on 21 Februaty) 20he final order
for the winding up was subsequently granted by tGwmurt. The
respondentswere at all material timesdirectors stmreholders of the

company.

[2] The applicants launched these proceedings onenofienotion seeking
orders to the effect that dividends paid to thepeesve respondents as
shareholders of the company be repaid to the coyngedus mora
interest on the said amounts until date of paymamd that each

respondent pay the costs of this application ségsra

Factual Background

[3] Itis common cause that the company was purchagede respondents
in the beginning of the year 2009. They traded Nyumbane
InvestmentsTheir respective shareholding in the companysifodows:
First respondent 22.5%; Second respondent 35%¢ Taspondent 5%;
Fourth respondent 22.5% and Fifth respondent 15%.

[4] Itis further common cause that the respondemtsived dividends from

the company in the following amounts and datesaesely:



[S]

[6]

4.1

4.2

4.3

4.4

4.5

First respondenR405 000.000n 29 June 200506 250.0(Mmn
21 December 2009; an@506 250.00on 21 July 2010. Total
receivedR1 417 500.00 .

Second responderi®630 000.000n 27 June 2009787 500.00
on 22 December 2009 ami87 500, On 21 July 2010; Total:
R2. 205. 000.00.

Third respondenR90 000.0(n 29 June 2009R112 500.0®nN
22 December 2009 arril12 500.0@n 21 July 2010; Total
R315 000.00.

Fourth respondei®405 000.0®n 29 June 200R506 250.0®n
18 December 200506 250.0@n 21 July 2010: Total,;
R1. 417. 500.00.

Fifth respondenfR270 000.0®n 27 June 200R337 500.00n
18 December 2009R337 500.000n 21 July 2010. Total paid:
R945 000.00.

The applicants are claiming that the above divildelne refunded to the

company because the declaration thereof was uimralstunlawful and

contrary to the Articles of Association (“the al#ig”)of the company

read with the provisions of ti@ompanies Act 61 of 1973

The applicants’ application is premised on théfeing facts:

6.1

The company commenced trading during Januad9.20nly one

set of financial statements for the company werepg@red by



PricewaterhouseCoopers and were signed by Secahd-ih

respondents on behalf of the company on 31 Jark@ty. The
financial statements were for the period ending&aty 2010 and
were approved after the commencement of the liduida
proceedings instituted against the company. Thereséod
financial statements were attached to the foundiffglavit as

“Annexure E”.

6.2 In the financial statements the directors of theagany reported,

inter alia, that:

“Going concern.

The income statements indicate that a loss of 33288.00 was
incurred for the 14 months ended 28 February 201 entities
total liabilities exceeded the total assets with3®4 298 as at 28
February 2010. Conton Trading 159 (Propietary) Ligad's debts
are payable on demand and certain creditors haveaaly taken

legal action for the provisional liquidation of teempany.”(sic)

At paragraph 4 of the report, the directors stétedollowing:

“Reportable irregularity

During the financial period dividends on two separaccasions
were declared and paid to the shareholders whiglidbilities of
the company exceeded the assets of the comparly, alued.
The directors are negotiating with the shareholdérsrefund
these dividends to the company by way of subomthéans
whereby all other creditors will first be paid ulguch time as the
assets of the company, fairly valued exceeds atsilities. The

company has also not held an annual general mestitign nine



6.3

[7]

[8]

months of the company’'s year-end as is requestedthby
Companies Act.”(sic)

The relevant provisions of the Articles of Agstion relied upon
by the applicants are:

“8.3 The company in annual general meeting mayatecl
dividends but no dividend shall exceed the amount
recommended by the directors.

8.4 The directors may from time to time pay to the
members such interim dividends as appear to the
directors to be justified by the profits of the qmy.

8.5 No dividends shall be paid otherwise than olt o

profits or bear interest against the company.”

The statutory framework applicable in this casthesCompanies
Act 61 of 1973since the liquidation proceedings against the
company were instituted prior 1 May 2011,the |attate being the
date on which the newompanies Act 71 of 2008ame into
operation.

It is only Third respondent who is not opposingsthpplication.
Fourth respondent deposed to an opposing affidavihis own
behalf and also on behalf of the rest of the redpots. They in
the main dispute that the dividends paid by the mamy to the
respondents were not properly paid out. They cahtieat there is
a factual dispute in this regard and that it wappropriate for the
applicants to institute these proceedings by waynafice of
motion and that the application should be dismissedthis

ground alone.



[9] The respondents have set out a historical backgroelating to

the operations of the company and the circumstaticgsled to

the winding up of the company.

9.1 They state thatduring May 2008 the company

9.2

presented a tender to th®rthern Cape Department
of Transport, Roads and Public Workg'the
department”) to provide fleet management servioes t
the Northern Cape Provincial government (“the
Province”). The basis of the proposal made was that
the company would provide vehicles for the hire and
transportation of the employees of the provincial
administration and they would also maintain such
vehicles. It was anticipated that should such an
agreement be concluded, the company would receive
substantial remuneration for its services from the
department. The company and the department
concluded what is known asPublic Private

Partnership Fleet Agreemdfithe PPPF agreement.”)

During the tender process mcome and cash flow
analysiswas drawn up for the company by a team of
people who were probably the leading experts in the
field of fleet management in South Africa, most of
them having worked for a well-knowimperial Car
Hire company. The team included Third respondent
who the company appointed as its Chief Executive
Officer (“CEQ”) and on whom the directors relied

heavily in regard to all issues relating to the



9.3

9.4

9.5

management of the company and in particular its

financial aspects.

Theincome and cash flow analydemonstrated that
the free residue of funds available on a monthigbas
after all expenses had been paid, was more than
adequate to enable the company to make the monthly
payments that would be owing to their financiers in
terms of the financial agreement. They allege that
after a few months of being operational, the corngpan
was exceeding the projections of the free residue
available after the payment of all creditors inahgd

their financier.

It is the respondents’ case that in ordertergroject

to be successful the company was supposed to obtain
the finance for the acquisition of the motor vebscl
that were to be hired by the department. The
company accordingly purchased 588 new vehicles
from Nissan South Africa(Pty) Limite@Nissan”)

and Toyota Motors South  Africa (Pty)
Limited“Toyota”) at the purchase prices R#8 489
498.50andR34 531 146espectively.

In order to obtain finance for the acquisitiminthe
said vehicles the company found it necessary te ced
and assign its right, title and interest in andthe
PPPFagreement with the department to the financier

who would provide the necessary finance. Provision



9.6

9.7

was also made in tR®PPF agreementwith the
department for the company to be able to cede its
rights with the consent of the department which
consent should not be unreasonably be withheld.

The respondents aver further that the company
approached an entity known akfrastructure
Finance Corporation Limited(“INCA”)forfinancial
assistance. INCAwas willing to assist. However, the
department unreasonably refused to approve the
cession toINCA. As a result of the actions of the
departmentINCA was unable to provide financial
assistance for the payment of the motor vehicles
provided byNissanandToyotato the company. The
company approached other financial
institutions.Namely, the Industrial Development
Corporation (“IDC”) and the Development Bank of
Southern Africa (“DBSA”hoping that the department
would cooperate. The two institutions were also
willing to assist. However, the department refused
approve the cession to these institutions and as a
result financial assistance could not be providédua:
respondent contendthat the unreasonable refusal by

the department caused the company to be wound up.

The respondents contends further that despre t
conduct of the department, the business of the
company was in operation and in a successful and

effective manner and substantial profits were



9.8

9.9

generated. Furthermore, the consultant of the
company Mr Andries Mulder (“Mulder”), together
with the CEO were satisfied that the excess funds
available to the company in the course of its bessn
constituted profits which could validly be declaesd
dividends to shareholders and that such view was

objectively correct.

It is the respondents’ contention that nonethsf
parties could have foreseen that the department
would not perform in terms of its agreement with th
company and that even though the parties realised
that there was in the beginning some resistanga fro
the department when the moneys were not paid out
timeously as expected, all the parties believetttiea
department would in due course ultimately perform
and the respondents and everybody at the company
accordingly went about their business which inctude
the payment of all dividends and creditors as and

when they were able to do so.

As regards the financial statements annexed as
annexure “E” the respondents aver that First, Secon
Fourth and Fifth respondents were not involveda t
drawing up of such financial statements. When the
auditors were appointed, before liquidation, the
fourth respondent introduced them to the relevant
members of staff from whom they could obtain any

information as well as documents which they



9.10

9.11
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required in order to perform their audit. Fourth
respondent was therefore surprised to learn fram th
auditors’ own report that they did not have acdess
all the documents and information they required.
They state that none of the respondents were
approached by the auditors to provide the required
information. The respondents accordingly dispuée th
contents of the financial statements and put the
applicants to the proof thereof in so far as iates to

the financial viability of the company as well aeit

opinion expressed in connection therewith.

The respondents state further that annexwanbot
give this Court any insight into the financial pasi

of the company. They mention that in fact before th
declaration of dividends the CEO of the company
referred them to Management Accounts which he had
drawn, which proved conclusively that the company
had made profits and was in a position to declare
dividends from the profits, which it in fact did.
According to the respondents the company was
therefore a viable and highly profitable company
which was prevented from achieving its potential by
the refusal of the department to comply with igale

obligations.

The respondents deny that the dividends were
declared Iin contravention of the articles of the

company or the Companies Act as they were entitled
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to declare the dividends. They acted on the bdsis o
express representations made to them by Third
respondent and Mulder that the company had earned
profits and that the said representations wereacarr
They maintain that it was appropriate that dividend

be declared as recommended.

Analysis
[10] Section 90 of th€ompanies Act, 61 of 19%@hich is applicable
in this case reads thus:

(1) A company may make payments to its sharelotddiject to the
provisions of this section and if authorized therey its
articles.

(2) A company shall not make any payment in wieatievm to its
shareholders if there are reasonable grounds fdielbeng
that-

(@) the company is, or would after the paymenubeaple to pay
its debts as they become due in the ordinary cooirse
business; or

(b) the consolidated assets of the company faalyed would
after the payment be less than the consolidatéuliti@s of the
company.

(3) For the purposes of this section ‘paymentuides any direct or
indirect payment or transfer of money or other pdp to a
shareholder of the company by virtue of the shddshts
shareholding in the company, but excludes an adgqunisof
shares in terms of section 85, a redemption ofestble
preference shares in terms of section 98, any adepn of
shares in terms of an order of Court and the issue
capitalisation shares in the company.

4) A shareholder shall be liable to the comp#oryany payment

received contrary to the provisions of subsect®ya’ (



[11]

[12]

[13]
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In so far as these are motion proceedings, anytdisy fact would
be decided in line with the authoritative approadbpted in
Plascon-Evans Paints Ltd v Van Riebeeck Paintg (Rty1984
(3) SA 623 (A)

The legal position applicable is was that the canypcould make
payment of interim dividends to its shareholdersvjated the
requirements set out in subsection (2) are met alsd if
authorised by the articles of the company. As shalwve clause
8.4 of the articles of the company authorised tinectbrs to pay
to members such interim dividends as appear tditkeetors to be
justified by the profits of the company. Clause 8t3he articles
prohibit payment of dividends from any source otttean the
profits or bear interest against the company. 8ect®90(4)
imposes liability on the shareholder to the compdoy any

payment received contrary to the provisions ofisac@0(2).

There are two fundamental issues that require mh@tation in
this matter, namely, whether the company had mautefd at the
time when the interim dividends were declared aadosdly,
whether the respondents acted reasonably in degldre interim
dividends. The determination of these issues hasaang on the
guestion whether the interim dividends were properhd or

legally declared by the respondents.

It is evident that the company started its busréaging January
2009 and five months later, in June 2009, decldsefirst interim
dividend. Subsequent interim dividends were dedlan@
December 2009 and July 2010. When these interindelnds



[14]

[15]
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were declared the company had already createdtanitbldNissan
andToyotaand had not obtained any financial assistance &oyn
of the financial institutions it had approached.dddacts were
known to the directors who happen to be the sodeetiolders of
the company at the time when dividends were detldtewas
expected of the respondents to keep these facstomsind when

taking the decision to declare dividends at thpeesve times.

In my view the respondents’ defence that they dbatcept the
contents of the financial statements prepared
PricewaterhouseCoopers because they were not gwalv the
compilation thereof is untenable. It is the resporid who
appointed PricewaterhouseCoopers to prepare thandial
statements. The said financial statements weresigaad
approved by Second and Fifth respondents on betfalthe
company. The contention therefore that the respusdeave no
knowledge of the financial statements cannot be. tru

It is significant to note that the respondents nibelves
acknowledged that they were not supposed to havkared the
interim dividends and took a resolution on 10 Nokem2010,
long before the liquidation application was brougigiainst the
company, to negotiate with the recipients of theid#inds “to

refund these dividends to the company by way obrdutated
loans.”This resolution is not without consequence and tedse
implemented by the company. The acknowledgment aaly
mean that the respondent knew that the dividendse et
supposed to have been declared and paid out dieceompany

had not made any profit at the time. Put differgnithe directors
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[17]
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knew that the financial position of the company dad justify the
declaration and payment of the dividends and ireotd correct
this reportable irregularity, resolved to negotieg&inds with the
shareholders.

The applicants have stated in their replying affitd that the
company lodged a claim fonter alia, value added tax with the
South African Revenue Services (SAlRSE)aim the refund of the
value added tax on the motor vehicles obtained fbssanand
Toyota when in fact they had not paid the purchase prge.
amount of R12 138 906-22 was paid by SARS to thapamy
before the first dividend was declared and theiegpts suggest
that this money was used to finance the interimdénds. | am
unable and it is also not necessary to decideighige for present
purposes. However, the seriousness of this allmgati correct,

cannot be ignored.

With regard to the contention by the respondems they relied
on the adviseand the representations made by its€@EJulder,

| find it strange that the respondents have netfiffidavits by
the two to confirm the allegations attributed terth It is also not
disclosed whether the said representations werbalvesr in

writing and if in writing a copy thereof is not mided. The
respondents merely make a vaguestatement thaieyadvised
that the company was viable. Even if one was tejgicthat the
representations were made the respondents weretegge apply
their minds to the advise and not just merely acaad act on the
representations especially when they knew of the the Nissan

and Toyota.
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[18] The income and cash flow figures that the respotsdare relying
on to support the contention that the businessrh#imeoccompany
was viable at the time are not reliable since tinre mere
projections intended for the tendering process. fidspondents
were supposed to have relied on the true positibnthe
company'’s financial position at the relevant timéke cashflow
projections are not and cannot be regarded agproade by the
company. They may have been prepared by a teampeits in
the motor vehicle hire business. However, this espees not
advance the respondents case since these expeatisowan the
basis of the company successfully obtaining finalngacking and

not a company with a debt of among othelR83 million.

[19] The respondents as directors of the company cmatithave had a
reasonable belief that the company was a viable panfitable
company and that the dividends could be declargdobiuthe
profits. Theydid not act reasonably and in goothfaiwhen the
dividends were declared because they were alraawlydavith the
knowledge of the existence of debt at the time daytried all

they could to get the department to approve thsi@es

[20] It was contended on behalf of the respondents tthete is no
basis in law obliging the respondents to repaydii@lends under
thesecircumstances. As authority for this submmgsiocounsel
relied on the decision dford Alverstoe, CJin Lucas and Other v
Fitzgerald and Others (1903) 20 TLR 16 (Kihere it was held,
inter alia, that'a director who receives money innocently cannot

be compelled to refund it, either under section &5 the
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Companies Act, 1862, which is similar to sectiorf1)1f the
Companies (Winding Up) Act, 1890, or as money had a
received, or on any other grounds&lthough counsel could not
submit that the provisions of the 1890 legislatmplicable in that
case are or were similar to the provisions of @if3LCompanies
Act as well as the articles of association, | Hiiid that case
distinguishable from the facts and the circumstarafethis case.
Unlike in this case, the two directogsia shareholders who were
absolved from refunding the dividends paid to themeye not
present at the meeting when the dividends wereadsst| At a
subsequent meeting when the minutes of the previossting
were confirmed they were present and before thdiromatory
resolution was taken they asked the chairman whétkehad
consulted the managing director, and the chairmaswared
emphathically in the affirmative. THeord Chief Justicdneld that:
“these two defendants must be taken to have belithat a
proper investigation which justified the payment hlaken
place, and there was nothing to suggest to them &ha

perfectly just expectation of profits had not bémmed”

And that:
“Upon the evidence | come to the conclusion thatéhwvas
nothing which [the defendants] knew or ought to éhav
known to suggest to him that the directors had dcte
otherwise than properly in declaring the dividenthe
declaration of interim dividends depends much mgyen
estimates and opinions than the declaration of raalfi
dividend which is made upon the information coredim a

formal balance-shegét
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Of great importance is that it was further heldt ttieere had to be a
profit available for the dividend and if not, th&erim dividend was an

ultra virespayment.

In casy the respondents were at all times aware thatongpany had
created a huge liability by obtaining motor vehscligom Nissan and
Toyota without any payment. They, as it was exmkdiethem, did all
that was necessary to obtain financial backing.yThed all what they
could to persuade the department to approve thaireeh cessions
without success. They were all present at the mgetivhere dividends
were declared. There is no averment on their papesaggest that they
made the necessary enquiries to confirm that theladdion was
justified. There is therefore no suggestion tharehwas an attempt to
apply their minds to the viability of the companydaits declaration of
the dividends. Furthermore the CEO and Mulder wie said to have
made the representations on the availability of ghafits and advised
them to declare the dividends have not confirmeatw attributed to
them. The fact that the CEO who is the third resieom elected not to
oppose the application and contradict the avermemisle by the

applicant is significant.

The defence that there is a dispute of fact myrnview more a matter of
perception than genuine. It is common cause thatdikidends were
declared; that there were no profits at the tirhat there was a liability
to NissanandToyotawhich was not being serviced; the directors signed
and approved the financial statements; they redolee refund the
dividends paid and the shareholders have not refiirile dividends

despite the resolution and the demand from thacpys.
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There is no indication on the papers as to thel kifi evidence that
would be tendered by the respondents if the mattesferred to trial to

show that the respondents applied their minds te dileged

representations made to them by Mulder and Thisgordent. There is
no explanation why this said evidence cannot begoldefore this Court
at this stage. There is also no mention or suggestiat third respondent
and Mulder will be called as witnesses by the radpats. On the
respondents’ own version, they cannot trace therdscof the company

as well as the management accounts.

The only document that is available is the inc@né case flow analysis
projections which is in my view irrelevant to thesue at hand. The
analysis itself indicate that a profit of R632 5Z&.would be made
during the second year. Furthermore a profit ofroaemillion rand

would have been made only after a period of theses/according to the
projections. However, contrary to the projectiotbe respondents
declared a dividend of over one million rand witHige months of

operation.

It was submitted that Fourth respondent shouldbeobrdered to repay
the dividends he received because he was no langhrector of the
company at the time of declaration of the divideaside resigned as a
director shortly after the company was obtainedatdannot be the case
because s 90(4) of theompanies A¢t1973 creates a liability to the
company by ashareholderwho has received any payment contrary to
the provisions of subsection (2). It is also notalbhat the same
respondent was employed by the company as a fleeager playing an

active role in the activities of the company. He lad¢so deposed to the
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answering affidavit on behalf of all the respondewho are opposing
the application thereby demonstrating his in déegptbwledge of the
activities of the company.

The third respondent is not opposing the appboatespite being duly
served. There is no reason why an order shoultteobade against him

as well.

| am satisfied that in the circumstances of tlasecthe use of motion
proceedings was appropriate. The procedure addptatie applicants
has expedited the proceedings and done away weéhutinecessary
delays associated with action proceedings. Theorelmts had an
opportunity to place their case before this Colittey have done so
without being prejudiced. There are no disputedaofs warranting a

referred of this matter to trial or oral evidence.

The late filing of the Replying Affidavit by thepplicants has been
explained and the explanation is reasonable. Thporglents have, in
my view not been prejudiced by the short delay. Heday should

therefore be condoned.

There is no reason why the costs should not follbey result. | am

however not persuaded that this is a matter wieregspondents should
be ordered to pay the costs separately. The apphcavas instituted

against all the respondents and those who oppakestl their papers

jointly. The third respondent who chose not to gggothe application

should be absolved from paying the costs of an sggapplication.
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Order

In theresult the following order ismade:

1. Thelatefiling of thereplying affidavit is condoned.

2. First respondent is ordered to pay to the applicant an amount of
R1, 417, 500.00.

3. Second respondent is ordered to pay to the applicants an amount
of R2, 205, 000,00.

4. Third respondent is ordered to pay to the applicants an amount
of R315, 000,00.

5. Fourth respondent is ordered to pay to the applicants an amount
of R1, 417, 500,00.

6. Fifth respondent isordered to pay to the applicants an amount of
R945, 000,00.

7. Each respondent is ordered to pay interest on the aforesaid

amount at therate of 15.5% atemporemorae

8. Third respondentsisto pay the costs on an unopposed basis.

9. The First, Second, Fourth and Fifth respondents are ordered to

pay the costs of the application jointly and severally the one
paying the othersto be absolved.
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