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JUDGMENT

O O S T H U I Z E N  A J :

[1] T h is  is an app ea l against the conviction of the Appellant in the S eb o k en g  Regional  

Court, on 4 A ug u st  2010, of having contravened section 3 of the Criminal Law  (Sexual  

O ffen ces  and R e la ted  Matters) A m en d m en t Act 32 of 2007  ( ‘Act 32 of 2007") in that he  

had raped a thirteen (13) y ear  old girl m ore than o n ce  on 4 D ece m b e r  2009, and  

against his se n t e n c e  of sixteen (16) y e a rs  imprisonment, im posed on the sa m e  date. 

His conviction and se n te n ce  also  resulted in an order that his personal particulars and  

other information be included in the National Register of S ex u a l  Offenders (as  

contemplated in section 50(1 )(a)(i) read with section 50(2) of Act 32 of 2007) and in him 

becoming unfit to p o s s e s  a firearm (as  contemplated in section 103(1 )(g) of the  

F irearm s Control Act 60 of 2000), with the further order by the S eb o k en g  R eg io na l  

Court in term s of section 103(4) of the F irearm s Control Act 60 of 200 0  {“Act 60 of 

2000") of an im m ediate se a rch  for and se izu re  of all co m p eten cy  certificates, l icences,  

authorisations and permits issued to the Appellant in term s of Act 60 of 2000, a s  well



a s  all firearms and ammunition in his p o ssess io n .

[2] An application for leave  to appeal against the conviction and the se n te n ce  w a s  

heard by the S e b o k e n g  R egional Court and leave tc appeal w as  granted on 6 A ugust  

•2010. T h ere  is so m e  lack of clarity a s  to what leave w a s  precise ly  granted, but in the 

end nothing turns on it.

[3] Th e  matter w a s  enrolled in the High Court for an appeal hearing that w a s  to be held 

on 15 May 2012. On that day the matter ca m e  before our brothers L O U W  J and  

W R IG H T  A J. T h e y  co n s id e re d  the matter and ca m e  to the prima facie view that the 

appeal against conviction should partially su ccee d ,  in that the conviction and se n ten ce  

should be set a s id e  but that it should be replaced with a conviction of having 

contravened section  15(1) of Act 32 of 2007, a s  a com petent verdict on the original 

charge in term s of section  261(1 )(g) of the Criminal P ro cedu re  Act 51 of 1977 (“Act 51 

of 1977'). Th at section, read with the definition of a “child’ in section 1(1) of Act 32 of 

2007, creates the statutory offence of having committed an act of c o n se n su a l  sexual  

penetration with a child, that is with a person twelve (12) y ears  or older but under the 

age of sixteen (16) yea rs .

[4] T h e  court w a s  then m a d e  aw are  of a judgment that w a s  given a few  d a y s  earlier on 

11 May 2012 in Director of Public Prosecutions, Western Cape vPrins 2012  (2) S A C R  

67 (W C C ) .  T h a t  judg em ent of the Full Ben ch  of the W estern  C a p e  High Court held 

unanim ously that, b e c a u s e  section 5(1) of Act 32 of 2 00 7  which cre a te s  the offence of 

sexual assau lt  but d o e s  not prescribe a penalty and with no penalty for the offence  

being prescribed e lse w h e re  in Act 32 of 2007, that section falls foul of the nulla poena 

sine lege principle and the Constitution; consequently  the Full B e n ch  held that an 

indictment or ch a rg e -sh e e t  alleging a contravention of section 5(1) of Act 32 of 2 00 7  did 

not d isclose an offence. T h e  s a m e  reasoning would have  held good for an indictment 

or charg e-sheet  alleging a contravention of section 15 of Act 32 of 2 00 7  and, on that 

basis , the conviction of the Appellant on section 15 of Act 32 of 2 00 7  would have  been  

impermissible. T h e  app ea l hearing w a s  postponed so that counse l could consider the 

aforesaid judgem ent.
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[5] On that s a m e  date, 15 May 201 2 , the court a lso  ordered the re le ase  of the 

Appellant on bail, sub ject to a num ber of conditions, pending the final outcom e of this 

appeal. T h e  Appellant, having been arrested on 16 D ece m b e r  200 9 , would have spent  

at least twenty-nine (29) m onths in custody. T h ere  is nothing on record before us to 

show  that the Appellant m ade bail but w e w ere  informed from the bar that on 23 May 

2012  he w a s  indeed re leased  on bail.

[6] On 15 J u n e  2 0 1 2  the S u p re m e  Court of Appeal, in Director of Public Prosecutions, 

Western Cape v Prins and others 2 0 1 2  (2) S A C R  183 (S C A ) ,  overturned the aforesaid  

judgment of the Full B e n ch  of the W e ste rn  C a p e  High Court. T h e  S u p rem e  Court of 

A ppeal held that the various provisions defining criminal o ffences in chapters  2, 3 and 

4 of Act 32 of 2 00 7  clearly and unequivocally  created criminal o ffen ces  and it w as  also  

clearly and unequivocally  within the contemplation of the legislature that on conviction 

the courts will im pose  an appropriate se n te n ce  on the a cc u se d .  In the a b s e n c e  of an 

ex press  penalty provision in Act 32 of 2 00 7  (which h a s  s ince  b een  rectified by the 

insertion of section 56A  with effect from 26 Ju n e  2012  therein, in term s of section 5 of 

the Criminal La w  (Sexua l O ffe n ce s  and Related  Matters) A m en d m en t Act A m endm ent  

Act 6 of 2012), there is a legal b a s is  for the imposition of s e n t e n c e s  on persons  

convicted of the various o ffences se t  out in Act 32 of 2007  to be found in section 276(1) 

of Act 51 of 1977. T h e  said section 276(1) w as  described a s  a general empowering  

provision authorising courts to im pose  se n te n ce s  in all c a s e s ,  w hether  at com m on law 

or under statute, w here  no other provision governs the imposition of se n ten ce .  S e e  

also SvBooi  2 01 2  (2) S A C R  52 (FB ) .

[7] T h e  matter w a s  again enrolled in the High Court for an appeal hearing that w as to 

be held on 23 N ovem ber May 2012. On that day the matter c a m e  before our brother 

R A N C H O D  J and our sister M O L O P A - S E T H O S A  J. Th ey , under c ircu m stan ces  not 

known to us, postponed the matter sine die apparently b e c a u s e  they w ere  of the view  

that our brothers L O U W  J and W R I G H T  A J  should deal with the matter a s  they have  

dealt with it before and b e c a m e  se ized  with it. T h e  matter h a s  now b een  enrolled again  

in the High Court for an appeal hearing today, 10 Ju n e  2013, and se rv e s  before us. W e  

s e e  no reaso n  why it should be postponed for a third time and w hy w e cannot entertain
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the appeal. Both the representative for the Appellant a s  well a s  the representative for 

the State  w ere  a sk ed  w hether there is any objection to us continuing with the appeal  

hearing and there w a s  no objection. W e  therefor continue to deal with the merits.

[8] A  ch arg e  of rape under section 3 of Act 32 of 2007 w a s  duly put to the Appellant at 

the start of the trial on 7 Ju ly  2010 , informing him that he stood a c c u se d  of the rape of 

the child N, a thirteen (13) y e a r  old fem ale person, in that he allegedly, on 4 D ece m b e r  

2009 and at or near  S e b o k e n g , unlawfully and intentionally committed an act of sexual  

penetration with her by inserting his finger in her vagina and by having sexual  

intercourse with her. Before he p leaded to the charge, he w a s  m ade aw are  of an  

informed of the provisions of section 51 (1) of the Criminal La w  A m endm ent Act 105 of 

1997 (incorrectly referred to by the S eb o k en g  Regional Court a s  the Criminal Law  

A m en d m en t Act 38 of 2007) concerning the possibility of a se n te n ce  of life 

im prisonment in the event of a conviction. He pleaded not guilty to that charge and his 

legal representative, for the p u rp o ses  of section 115 of Act 51 of 1977, started to 

explain that the Appellant (then himself 20 y ears  old) had a love relationship with N.

[9] T h e  regional m agistrate interrupted the explanation and took the initiative to ask  

w hether it should be recorded a s  a formal adm ission that the Appellant admits that on 

4 D e ce m b e r  he had consensual sexu a l intercourse with N, and upon a confirmative  

a n sw er  from the A ppellant’s legal representative a formal adm iss ion  to that effect w a s  

recorded in term s of section 220  of Act 51 of 1977 without any  com m ent, objection or 

criticism from the prosecutor. An adm ission tendered on behalf of an a ccu sed ,  in terms  

of section 220  of Act 51 of 1977, d o e s  not bind the State to a m eaning which is radically  

at var ian ce  with the State 's  c a s e :  s e e  S  v Groenewald 2 00 5  (2) S A C K  597 (S C A ) .  

N evertheless ,  one would have  expected the prosecutor to m ake  it c lear on that 

o ccasion  that, whilst it w a s  com m on c a u s e  between the parties that sexual intercourse  

took p lace  on the date and at the p lace alleged, the alleged c o n s e n su a l  nature thereof  

w as  not com m on c a u se .

[10] T h e  p roceed ings p ro ceed ed  in camera and N, the com plainant, testified first. Her  

ev idence  in chief w a s  that, during the morning of the day of the incident, sh e  w a s  on her



w ay to visit her grandm other w hen sh e  encountered  the Appellant on the street. S h e  

knew him “from the street  and for quite a long time. T h e  Appellant grabbed her and  

dragged her into a ho u se ,  w here  he assau lted  her (by slapping her repeatedly with an  

open hand through the  face ) and told her that sh e  can  tell her parents or the police  

about the a ssa u lt  b e c a u s e  they will do nothing to him and he is not afraid to be 

arrested. N stated that on this o ccas io n  sh e  susta ined no injuries. According to her, 

sh e  w a s  then locked inside the bedroom whilst the Appellant went outfor a brief period. 

S h e  states that he returned, smoking a cigarette, and assau lted  her by again slapping  

her o n ce  through the fa ce  with an open hand. He then pushed  her onto the bed, 

undressed  her and first inserted his finger into her vagina w here  after he had sexua l  

intercourse with her. On her version they only had sexual intercourse once, albeit that 

two sexual penetrations took place.

At this juncture the prosecutor a sk ed  N w hether s h e  had co n sen ted  to the 

Appellant putting his finger in her vagina. T h e  question w a s  c lear and sh e  answ ered  

affirmatively but qualified her a n sw e r  by stating sh e  co n sen ted  b e c a u se  sh e  w a s  afraid 

of the Appellant. T h e  question w a s  rephrased  without objection by the presiding officer 

or the legal representative of the Appellant, asking w hether N gave perm ission for that 

conduct of the Appellant, w hereupon  the a n sw e r  w as that s h e  did not allow it. T h e  next 

question w a s  w hether sh e  con sen ted  to sexu a l intercourse and this time N answ ered  

directly that sh e  did not co n se n t  to sexu a l intercourse.

N confirmed in her ev id en ce  that the Appellant u sed  a condom  during sexual  

intercourse. W h e n  that w a s  finished, he told her to get d ressed  but, despite her 

request, refused to open the door of the bedroom or h o u se  and only allowed her to 

leave at about 22h00 . Im m ediately after he re leased her, he ca m e  running after her  

with so m eo n e  e lse  to a ssa u lt  her a third time with his open han d s and w a s  told by an 

older man (presum ably  in the street) to leave her alone.

N then w ent straight hom e, instead of to her grandm other a s  sh e  originally 

intended. S h e  explained that the reason  for this w as that sh e  w as  re leased  so late by 

the Appellant. S h e  reported the incident to her mother immediately upon her arrival at 

home. On her testim ony sh e  only reported the sexual penetrations to her mother and  

not the three incidents of assau lt .  S h e  w a s  taken to a hospital w here  a doctor 

exam ined her, recording the result of his medico-legai exam ination on the J .88  medical
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report form. Afterwards sh e  went for counselling and, on the date of the trial, sh e  did 

not fee! good about what hap pen ed  to her.

[11] During cross-exam ination  the com plainant N denied that sh e  w a s  friends with the  

Appellant but sh e  confirmed that sh e  know s his nam e and that they do not live far apart 

from e a c h  other in the township. S h e  maintained that w hen  sh e  w a s  grabbed on the 

street at about noon, and dragged into the ho u se  by the Appellant, there w ere  no-one  

e lse  in sight or on the street. S h e  also  an sw ered  that s h e  and the Appellant went  

through the only gate at the h o u se  in question, which turned out to be the Appellant’s 

place of res id en ce . W h e n  s h e  w a s  confronted with the fact that there is a salon in the 

front of that yard, sh e  a n sw e re d  that the people in that salon did not s e e  them b e c a u se  

they went in through a b ack  door of the house . S h e  add ed  that sh e  w as  crying softly 

but did not shout for help b e c a u s e  sh e  w a s  afraid of the Appellant and he told her not 

to m ake  a noise. O n c e  inside the ho u se , the Appellant locked the ho u se  and then he  

started slapping her for quite a long time but sh e  w as  not injured on that o ccasion . S h e  

then mentioned that sh e  had so m e  swelling under her e y e s  and that the doctor at the 

hospital s a w  that. In passing  w e note that no such  swelling or any  kind of related injury 

is recorded on the aforesaid J .88 , which w a s  handed in by co n sen t  during the c a s e  for 

the prosecution and with the legal representative for the Appellant admitting the 

co rrectness  and the admissibility thereof. W h e n  the Appellant briefly left, sh e  w as  still 

afraid of him and of his su d d en  return, which is why sh e  never thought to shout for help, 

from the h o u se  in which sh e  w a s  held captive, from the people in the salon. C ro ss-  

examination confirmed the ev id en ce  in chief on what hap pen ed  upon the return of the 

Appellant to the bedroom and elicited the further ev idence that the Appellant u ndressed  

her roughly but w a s  gentle during se xu a l intercourse. S h e  experienced  se v e re  pain in 

her vagina during sexual intercourse but no bleeding. S h e  denied co n sen t and sh e  

denied being in any love relationship with the Appellant. S h e  a lso  denied having told 

the Appellant, w hen they met, that sh e  w a s  1514 y e a r s  old and volunteered the 

ev id ence  that, w hen the Appellant started giving her trouble, her father warned him to 

leave  her a lone b e c a u s e  s h e  w a s  still young. S h e  therefor insisted that the Appellant  

knew  her age but it later transpired that her ev id en ce  in this regard w a s  hearsay ; in any  

event and although the Appellant m ay  have  been told that sh e  w a s  young, there is no
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ev id en ce  that he w a s  told how young sh e  w as  or w hat her actual age at the time w as.

T h e  said  J .8 8  form recorded that the com plainant N had se m e n  in her vagina  

and sh e  w a s  ask ed  to explain this in view of her ev id e n ce  that the Appellant had a 

condom  on before, during and after sexual intercourse. S h e  could not explain the 

d iscrepancy .

T h e  questions in cross-exam ination  suggested , and the com plainant N 

co n ced ed , that sh e  look older that her biological age. Unfortunately the presiding  

officer did not record his o b servatio ns at the time on what is an important a sp e c t  of this 

matter. In the later ev id en ce  of her mother this w as  a lso  confirmed, that sh e  looks older 

than sh e  actually is.

[12] Nothing of any  particular re levan ce  ca m e  forth in the rest of the cross-exam ination  

of the com plainant N and there w a s  no re-examination.

[13] T h e  mother of the com plainant N then testified and corroborated that her daughter  

left the h o u se  on 4 D e c e m b e r  2 00 9  ostensibly to go and visit the mother’s s ister  (which 

we a s s u m e  is a re feren ce  to the person that the com plainant N regarded a s  her 

grandmother). T h e  m other testified in more detail about the report to her than the 

complainant N testified about, but s o m e  minor d ifferences and d iscrep a n c ie s  are  to be 

expected. If their ev id en ce  on this report w as  identical in all resp ects ,  that would have  

been susp ic ious . S h e  a lso  confirmed the reprimand by the father of the com plainant  

N to the Appellant, that he must stop "troubling" her, but sh e  had very little if any  

personal knowledge of th e se  events.

[14] That w a s  the c a s e  for the prosecution. T h e  Appellant testified in his own defence .  

He w a s  at the time of the trial (in July 2010) 20 y ears  old and selling fruit a s  a haw ker  

to m ake a living. He kn ew  the com plainant N b e c a u se  for the past year and five m onths  

sh e  w as  his girlfriend. H e  believed that sh e  w as  fifteen (15) y e a rs  old and s a w  her at 

his res id ence  the p rev ious y e a r  on 4 D ece m b e r  2009. He d o es not know how she  

arrived there but w a s  told by one M usendo that s h e  w a s  looking for him. H e returned 

hom e and found her in his yard. T h e y  then went into the ho u se  w here  he w a s h e d  the 

dishes  and they co n v e rse d  with e a c h  other. Thereafter  they had three rounds or bouts
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of c o n se n su a l  se x u a l  in tercourse with e a ch  other in the open bedroom  during the 

afternoon. In the co u rse  of that afternoon the s a m e  M usendo ca m e  in to the house  in 

order to put the equipm ent, u sed  in the hair salon, away. T h e  com plainant N left at 

about-19h00 that even ing  and he started to a cco m p a n y  her. T h e y  then had a verbal 

altercation b e c a u s e  s h e  w anted him to a cc o m p a n y  her to her h o u se  whilst he 

rem em bered that he had so m e  errands to run for his sister. T h e y  did not part on good 

terms.

T h e  Appellant testified that everyone knew about their relationship, including his 

sister who w arned them  repeated ly  against getting pregnant. T h e  Appellant confirmed 

that there w as  an incident w hen  the father of the com plainant N w arned him not to have  

a relationship with his young daughter and claim ed that he then told her father that they 

loved each  other. W h e n  this incident took p lace and how long it w a s  before the incident 

of 4 D ece m b e r  2 0 0 9  do not a p p e a r  from the record and there are so m e  unsatisfactory  

a sp ects  in the e v id e n ce  of the Appellant concerning this incident.

[15] T h e  cross-exam ination  of the Appellant by the prosecutor did not s h a k e  or destroy  

the ev idence  of the Appellant. T h e  Appellant persisted that, although he knew  that the 

complainant N w a s  still at school, he did not know that sh e  w a s  thirteen (13) y ears  old 

at the time. He did not contest a birth certificate stating her day of birth to be 21 April 

1996 and that b e c a m e  ev id en ce  by consent. Q u est io n s  w ere  put to the Appellant on 

the b as is  that he kn ew  the com plainant N w a s  still a child, but without stating or putting 

that the Appellant had an actual subjective knowledge of her real age. S o m e  of the 

questions b e c a m e  argum entative and called for speculation on the part of the 

Appellant. He rem ained stead fast  in his version.

E ve n  the accu sa t io n  by the prosecutor, that the d e fen ce  of sexu a l intercourse  

by consent w a s  a fabrication b e c a u s e  of a realisation that there w a s  incriminating 

ev idence against the Appellant, w a s  met with the calm a n sw e r  that that w a s  not what 

happened. Th is  a ccu sa t io n  falls strange on the ear. T h e  s a m e  prosecutor stood by 

passively  w hen it w a s  formally admitted that the sexual intercourse betw een the two on 

4 D ecem b er  2009  w a s  co n s e n su a l .  T h e  s a m e  prosecutor allowed the J .8 8  medical 

report and its content to b e co m e  com m on c a u s e  between the prosecution and the 

defence , contradicting the claim by the com plainant that sh e  had so m e  swelling or injury
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to her fa ce  a s  a result of the a ssa u lt  or a s sa u lts  upon her and the doctor allegedly sa w  

this. S a v e  for the oral ev id e n ce  of the complainant, there w a s  a lso  no incriminating 

ev id en ce  against the Appellant that would com pel the strategy of which he w as  a cc u se d  

of by the prosecutor.

[16] T h e  said  M u sen do , a 25-year  old m ale w h o se  full n am e is M usendo  Mathavele, 

w a s  called a s  a w itn ess  for the defence . He corroborated the ev id en ce  of the Appellant  

in all major resp ects .  H e w orks in the hair salon in the yard at the Appellant’s  

residence . T h e  com plainant arrived and enquired about the Appellant. T h e  said  

M usendo  knew why sh e  w a s  there, nam ely  b e c a u s e  s h e  had a love relationship with 

the Appellant, and he s a w  her regularly at that ho u se . He went and called the 

Appellant. T h e  Appellant c a m e  back to the h o u se  and went indoors with the  

complainant. T h e  said M usendo  carried on with his work and at so m e  time, when he  

closed up the salon, went to put his equipm ent in the house . He estim ated the age of 

the com plainant to be 16 or 17 y e a rs  old. He never s a w  anyone being dragged from 

the street nor did he s e e  any  assau lt  upon the com plainant that day. In c ro ss-  

exam ination he w a s  taken to task  on the improbability that he a s  a 25-year  old would 

go and call so m e o n e  like the Appellant who is younger than he is at the request of a 

young girl and, to boot, leave  his salon without supervis ion . However, that is not so  

inherently improbable a s  to be rejected. In this regard the rem arks in Viviers v Killian 

1927 A D  449 at 454  at springs to mind (own underlining for the s a k e  of em phasis ) :

“But then we are asked to say that Hughes' evidence is so grossly 
improbable that it should not have been accepted by the court below.
That, however, is an argument that cuts both wav's. It is true that the 
circumstances deposed to by Hughes are exceedingly strange. That Mrs.
Kilian should not have noticed him as she passed near him on her way 
to meet the appellant, and that the alleged adultery should have taken 
place in the manner described by him on a bright moonlight night within 
a few yards of where he was sitting and on the border of a public street, 
does seem highly improbable. On the other hand, it is not difficult to 
understand that Mrs. Kilian should not have observed Hughes. His house 
was in darkness, he was sitting in the shadow, and if his story is true, her 
attention would naturally have been directed to the appellant, who was in 
the street, so that she might very well have passed Hughes without



noticing him. Moreover the very improbability of the story is to some 
extent evidence of its truthfulness. Truth. we know is sometimes stranger 
than fiction. Had the story been concocted, it is difficult to believe that it 
would have taken the form which it did. It would have been so  much 
easier to ha ve made up a simple story without any of the improbabilities 
with which this one abounds, demanding a wealth of imagination with 
which one could scarcely credit any of the witnesses for the respondent.
The learned Judges who saw Hughes and heard his evidence were 
satisfied that he was speaking the truth, and I can find no good ground for 
dissenting from their conclusion."

He w a s  also criticized for saying that he rem em bered  the incident b e c a u s e  the police 

arrived whilst he w a s  present. T h e  a n sw e r  by the said  M usendo w a s  then taken out of 

context. He never testified that the police arrived the sa m e  day on 4 D e ce m b e r  2009.

[17] T h e  c a s e  for the d e fe n ce  w as  closed  after this testimony, argum ent followed and 

the S eb o k en g  R eg io nal Court gave an ex tempore judgment on 4 A ugust 2010. No 

previous convictions w ere  proven against the Appellant. S u b m is s io n s  on punishm ent  

followed, after w hich se n t e n c e  w a s  imposed.

[18] That brings us to this appeal. W e  have a num ber of problem s with the ev idence  

of the com plainant N, testifying a s  a single w itness and a s  a youthful one.

[18.1] According to the com plainant sh e  w a s  grabbed in c lear daylight on a public 

street with nobody in sight and dragged, past a hair salon with people in attendance  

there, into a yard and through the back door of the house . In this regard it w a s  never  

in dispute, and is in fact com m on ca u se ,  that at least the one d e fen ce  w itness w a s  in 

or at that salon on that day  and he sa w  nothing. In our view her version is inherently  

improbable.

[18.2] S h e  c la im s that during this incident on 4 D ece m b e r  2 0 0 9  sh e  has been  

assau lted  on three se p a ra te  o cca s io n s  (when sh e  w a s  taken from the street, when the 

Appellant returned to the bedroom  and immediately after sh e  w a s  re leased  by the 

Appellant that evening) by the Appellant slapping her with the open hand through the
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face ; yet the m edico-iegal exam ination sh o w ed  no injuries on her consistent with that 

version.

[18 .3] O n the crucial a s p e c t  of this c a se ,  nam ely  whether sexu a l intercourse took p lace  

with or without consent, the a n sw e rs  had to be co a ch ed  out of the complainant. W e  

realise that testifying in court m ay be a harrowing experience  for any w itness, especially  

a child, and that so m e t im e s  there is no other w ay  to put the ev id en ce  before court. T h e  

overall im pression of the ev id en ce  in ch ief by the com plainant is how ever that sh e  

answ ered  all questions without difficulty except for those pertaining to her consent.

[18.4] T h e  d iscrep a n cy  betw een her oral ev id en ce  (that the Appellant had a condom  

on before, during and after sexu a l intercourse) and the objective m edical ev idence  

(recorded in the said  J .8 8  m edical form, that sh e  had se m e n  in her vagina) w as  never  

explained or clarified by the prosecution. In addition the u se  of a condom  s e e m s  to be 

more consistent with an afternoon of c o n s e n su a l  sexual intercourse between the 

Appellant and the com pla inant than a violent grabbing of the com plainant from the 

street, dragging her into the nearest  h o u se  and then raping her after a num ber of s lap s  

through the face.

[18.5] T h e  overall picture sketched  by the w itn e sse s  is that, from shortly after noon until 

at least early that even ing  on 4 D e c e m b e r  2009, the com plainant and the Appellant 

w ere together. T h e  incident thus occupied  so m e  seven  (7) hours or longer. T h e  

version of the com plainant simply d o e s  not account for all that time. On her version sh e  

w a s  grabbed around noon, dragged into the house, assau lted , then raped and  

afterwards told to d re s s  before sh e  w a s  held against her will until early  evening when  

sh e  w as  re leased . On that version and in the hours before sh e  w a s  re leased , she  and 

the Appellant apparently  sim ply waited for the time to go bye and did nothing. Th is  

version d o es not have  the ring of truth to it and is highly improbable.

[18.6] On the co m pla inant’s version s h e  had more than one opportunity to e sca p e ,  to 

m ake alarm or to call for help. S h e  did neither and this p a s s iv e n e s s ,  over a sustained  

period of time, cannot be explained simply on the b as is  that s h e  w a s  afraid of the
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Appellant. Th at  a lleged fear  would have been all the m ore reaso n  to get a w ay  from him 

at the first availab le  opportunity, espec ia lly  if sh e  also feared for her life, a s  s h e  claimed  

in her testimony.

[18.7] Her explanation a s  to why sh e  returned to her m other’s  h o u se  instead of 

continuing to visit her grandm other is a lso  unsatisfactory. S h e  expla ins that sh e  

returned to her m other’s  h o u se  b e c a u s e  the Appellant re leased  her so  late but one  

would have thought that, after the ordeal that s h e  went through, sh e  would go straight 

hom e for that reaso n : the ordeal itself and not b e c a u se  of the la ten ess  of the hour.

[19] T h e  Appellant’s  version  is, in our view, not only one that m ay  be reaso nab ly  

possib ly  true but is corroborated by a d e fen ce  w itness and so m e  e lem en ts  of the 

ev id en ce  p resented  on behalf of the prosecution. T h e  Appellant and the com plainant  

knew  e a c h  other for quite so m e  time before the incident on 4 D ece m b e r  2009. T h e y  

lived in the s a m e  neighbourhood within walking d istance from e a ch  other. During 2008  

her parents had a problem with the Appellant b e c a u s e  he w a s  see ing  their daughter  

and they w ished the relationship to end. T h e  said M usenko  confirmed that he went to 

call the Appellant after the com plainant had already arrived at the h o u se ,  w here  the 

Appellant found her w h en  he arrived there. T h e  said  M usenko  also  confirmed that 

during the co u rse  of that afternoon he entered the h o u se  to put aw ay  his equipm ent  

upon closing the hair sa lon.

[20] T h e  S eb o k en g  R eg io nal Court rejected the Appellant’s version a s  fa lse . T h is  it did 

on the b as is  that the com plainant d isc losed  the incident to her mother on 4 D e ce m b e r  

200 9  voluntarily whilst, if the Applicant’s version w as  true, sh e  would have  had no 

rea so n  to do so and s h e  would have had no reason to be crying. W e  find this logic 

unacceptab le . Firstly, this le av es  out of consideration the ev id en ce  of the Appellant that 

he and the com plainant had a verbal altercation just before sh e  left for hom e and they  

did not part on good term s. Secondly , the version of the com plainant and the version  

of the Appellant are  mutually destructive. W e  cannot s e e  how the version of the 

com plainant can  be accep ted  a s  the truth without showing that the version of the 

Appellant is fa lse , e sp ec ia l ly  w here  the version of the Appellant, in our view, d o e s  not
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suffer from any improbabilities, inherent or otherwise. S e e  in this regard, for exam ple,  

National Employers Mutual General Insurance Association v Gany 1931 A D  187; Koster 

Ko-operatiewe Landboumaatskappy Bpk v Suid-Afrikaanse Spoorwee en Hawens 1974  

<4) S A 4 2 0  (W), w hich  held that where, at the conclusion of the ev id en ce , the versions  

of a plaintiff and a defen d an t w ere  mutually destructive, the onus rested on the plaintiff 

to prove on a b a la n ce  of probabilities that the plaintiffs version w as  true and that of the 

defendant fa lse ; African Eagle Life Assur Company Ltd v Cainer 1980 (2) S A  234 (W) 

w here the s a m e  judg e explained that the aforesaid approach (that w here  there are two 

stories mutually destructive, before the o nus is d ischarged the court m ust be satisfied 

that the story of the litigant upon whom the onus rests is true and the other false) only 

applies in c a s e s  w h ere  there are no probabilities one w ay  or the other; Senekal v Roodt 

1983 (2) S A  602  (T). T h e  correct ap p ro ach  is, in our view, neatly su m m ed  up in 

National Employers' General Insurance Company Ltd v Jagers 1984 (4) S A  437 (E)  

4 40D -G :

“It seems to me, with respect, that in any civil case, as in any criminal 
case, the onus can ordinarily only be discharged by adducing credible 
evidence to support the case of the party on whom the onus rests. In a 
civil case the onus is obviously not as heavy as it is in a criminal case, but 
nevertheless where the onus rests on the plaintiff as in the present case, 
and where there are two mutually destructive stories, he can only 
succeed if he satisfies the Court on a preponderance of probabilities that 
his version is true and accurate and therefore acceptable, and that the 
other version advanced by the defendant is therefore false or mistaken 
and falls to be rejected. In deciding whether that evidence is true or not 
the Court will weigh up and test the plaintiffs allegations against the 
general probabilities. The estimate of the credibility of a witness will 
therefore be inextricably bound up with a consideration of the probabilities 
of the case and, if the balance of probabilities favours the plaintiff, then 
the Court will accept his version as being probably true. If however the 
probabilities are evenly balanced in the sense that they do not favour the 
plaintiff's case any more than they do the defendant's, the plaintiff can 
only succeed if the Court nevertheless believes him and is satisfied that 
his evidence is true and that the defendant's version is false."

T h e  reasoning of the S e b o k e n g  Regional Court w as in e s s e n c e  that the ev id en ce  of the



Appellant must be fa lse  b e c a u s e  it d o e s  not explain the conduct of the complainant  

later that s a m e  evening. W e  h a v e  a lready pointed out that it did. W e  also  pointed out 

that w h e re a s  her ev id en ce  a b o u n d s  with improbabilities, the brunt of his ev id en ce  does  

not. Furtherm ore his version is consistent with the objective and com m on c a u se  

m edical ev id en ce  whilst hers is not.

[21] Another flaw in the reasoning of the S eb o ken g  Regional Court is the fact that the 

ev id en ce  of the d e fen ce  w itn ess  w a s  not c a n v a ss e d  at all in that reasoning, not even  

indirectly. That  ev id en ce  corroborated the version of the Appellant directly and, upon 

our understanding of the c a s e ,  could only have  been d ism isse d , rejected or ignored out 

of hand on the b as is  that the Appellant and the d e fen ce  w itness  conspired to present  

the court with a concocted  fabrication. T h e re  is no room on the ev id en ce  for such  a 

finding or conclusion.

[22] On the facts  before us w e find that the sexual intercourse between the Appellant  

and the com plainant on 4 D e c e m b e r  2 00 9  w a s  not proven beyond a reaso n ab le  doubt 

to be without her consent; in fact, on the available and adm issib le  ev id en ce  the 

conclusion m ust be that they had c o n s e n su a l  sexual intercourse that day.

[23] W e  therefore co m e to the s a m e  conclusion that our brothers L O U W  J and  

W R I G H T  A J reach ed  previously, albeit that they reach ed  only a prima facie view that 

the appeal against the conviction on rape under section 3 of Act 32 of 2007  should  

partially s u c c e e d  in that the said  conviction and se n te n ce  thereon should be set aside.  

That le av es  us with the question w hether that conviction should be rep laced with a 

conviction of the Appellant having contravened section 15(1) of Act 32 of 2007. T h e  

provisions thereof are a s  follows:

ll/\ person ... who commits an act of sexual penetration with a child... is, 
despite the consent of [that child] to the commission of such an act, guilty 
of the offence of having committed an act of consensual sexual 
penetration with a child”
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question d ece ived  him into believing that sh e  w a s  16 y ears  or older at the time of the 

alleged co m m iss io n  of the offence and the a cc u se d  person reasonably  believed that 

the child w a s  16 y e a rs  or older. In this c a s e  it w a s  never the c a s e  for the Appellant that 

he believed the com p la inant to be older that 16 y e a rs  at the time: he testified that he 

believed her to be 1 5 'y e ars  old at the time. T h e re  is so m e  indication in the  ev idence  

that this is what the Appellant believed, on the b as is  of information rece ived from the 

com plainant, at the time w hen  their relationship started approximately 1 year s  before 

the incident, but that is contradicted by his c lear and unam biguous ev id en ce  at the 

outset of his e v id e n ce  in chief. W e  therefore find that such  a de fen ce  w a s  not m ade  

out on the ev id en ce . It follows that the aforesaid conviction should be rep laced with a 

conviction of the Appellant having contravened section 15(1) of Act 32 of 2007.

[24] Th at  brings u s  to the is s u e  of se n ten ce ,  which n eed s  to be considered  afresh. At 

the time of the co m m iss io n  of the conduct for which the Appellant w a s  convicted and 

at the time of the conviction and sentencing  before the S eb o k en g  R eg io na l Court, the 

present section 5 6 A  of Act 32 of 2007 w a s  not yet on the statute books. W e  

accordingly app ro ach  this matter on the basts that section 276(1) of Act 51 of 1977 is 

a general em powering provision authorising this court to im pose a se n te n ce  in this c a se  

even w here  no other provision governs the imposition of senten ce .

[25] T h e  offence of which the Appellant now stan ds convicted is one aim ed at the 

protection of children. T h e re  can  be very little doubt that it is regarded a s  a serious  

offence re g a rd le ss  of the fact that sexu a l penetration took p lace by co n sen su s .  

Although the A ppellant attempted to draw himself and the com plainant a s  both children 

and although the com plainant had the physical a p p e a ra n ce  of being a child older than 

13 years ,  the facts  are  that at the time the Appellant w a s  20 y e a rs  old whilst the 

com plainant w a s  only 13 y ears  old. He w a s  already a young man whilst sh e  w as  still 

a child and there w a s  an ag e  difference of 7 y ears  betw een them. T h e  fact that her 

parents w ere  not in favour of a relationship between them, to the knowledge of the 

Appellant, co m p o u n d s  the se r io u sn e ss  of the offence. On the other hand, the 

com plainant suffered no physical injuries and her testimony that, so m e  6 months after 

the incident, s h e  did not feel “good" about what happened  to her is not a sound
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evidential foundation to hold that sh e  carried emotional s c a r s  from and s ince  the 

incident (as  w a s  submitted by the prosecutor in the S eb o k en g  Regional Court). In this 

regard it is unfortunate that the prosecutor did not tender additional ev idence  during 

sentencing  proceed ings.

[26] A s  for the interests of the community, that interest a lso  lies in the protection of its 

youth even if it requires protecting them against them se lves . During argument before  

the S eb o k en g  R egional Court it w a s  co n ced ed  that rape w a s  a prevalent offence in the 

jurisdiction of that court and in all likelihood that is a lso  the c a s e  with the offence of 

which the Appellant now s ta n d s  convicted. In any event it is the interest of the 

community that se xu a l  in tercourse  with children be prevent or deterred by the threat of 

and by actual criminal sanction. T h e  problems so c ie ty  fa ce  with unwanted teen  

pregnancies , with the sp read  of HIV, with v io lence against w om en and children and a 

host of other problem s are  generally  known and are c a u s e  for real concern .

[27] T h e  Appellant w a s  at the time of the incident 19 y e a rs  old and upon conviction 20  

y e a rs  old. He is a single young m an with no children, yet, and his highest qualification 

is standard 7 (or grade 9, a s  it is now known). He left schoo l w hen  his father died. T h e  

w hereab outs  of his mother and her present c ircu m stan ces  are  not known to the court. 

He is unem ployed but tried to m a k e  a living hawking fruit on the street and thus have  

no a s s e t s  or incom e of note. If w e  read between the lines, it is c lear  that both the 

Appellant and his family a s  well a s  the complainant and her family live in c ircu m stan ces  

of poverty. He is taken ca re  of by his older sister within her extended family. He is also  

a first offender. Furtherm ore he h a s  been in custody for this matter s in ce  his arrest on 

16 D ece m b e r  2009, a s  an a c c u s e d  awaiting trial, and a s  from 4 August 2010 he w a s  

held as  a convict serving a term of imprisonment until he w a s  re leased  on bail on or 

about 23 May 2012. Effectively  he spent so m e  36 m onths behind bars and already has  

se rved  a period of 21 m onths and 19 days (from 4 A ugust 2010  to 23  May 2012) of 

imprisonment.

[28] Taking into consideration the se r io u sn e ss  of the crime, the interest of the 

community and the personal c ircu m stan ces  of the Appellant, an appropriate se n te n ce
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would be a se n te n c e  of im prisonm ent for the period a lready served.

[29] In view of the se n te n c e  w e intend imposing, w e  are called upon by section  

103(1 )(g)'"of Act 60  of 2 0 0 0  to co n s id er  whether, a s  a result of this conviction and 

se n ten ce ,  the Appellant b e c o m e s  unfit to p o s s e s s  a firearm. T h e  c ircu m stan ces  of this 

matter is such  that w e  do not s e e  any  grounds upon which the Appellant should be 

visited with su ch  an unfitness.

[30] That brings us to section 50(1)(a)(i) of Act 32 of 2007, w hich provides in 

peremptory language that the particulars of a person, who in term s of Act 32 of 2007  

(as is here the c a s e )  or any  other law h a s  been  convicted of a sexu a l offence against  

a child, must be included in the National Register  of S e x u a l  Offenders. Section 50(2) 

and (4) thereof m a k e s  it c lear  that a court order to that effect is mandatory. If w e  had  

any discretion in this regard, w e  would have exerc ised  it in favour of the Appellant. 

However, in view thereof that th e se  are appeal proceedings, this court d o e s  not m ake  

the order in term s of the said  section 50(2) itself. Sub-section  (3) thereof stipulates that 

w here  a court (such  a s  the S eb o k en g  R egional Court and clearly intended to be a 

reference to the trial court) h a s  m a d e  su ch  an order under sub-section (2), the clerk of 

that court must forthwith forward the order to the Registrar  of the High Court and that 

Registrar must im m ediately and provisionally enter the particulars of the person  

concerned  in the said  Register, pending the outcom e of any appeal and must, after the 

appeal proceed ings have  been concluded, either enter or rem ove su ch  particulars from 

the said Register, depending on the outcom e of the appeal.

[31] Accordingly w e  propose that the following order be m ade:

1. T h e  app ea l aga inst the conviction of the Appellant on rape under  

section 3 of the Criminal La w  (Sexua l O ffen ces  and Related Matters) 

A m en d m en t Act 32 of 200 7  is upheld and that conviction is set aside.

2. T h a t  conviction is rep laced with a conviction under section 15(1) of the 

Criminal La w  (Sexua l O ffe n ce s  and Related Matters) A m en dm en t Act 32 

of 2007, nam ely  that the Appellant on 4 D ece m b e r  200 9  and at or near
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S e b o k e n g  committed an act of c o n se n su a l  sexual penetration with a child 

aged 13 yea rs .

3. T h e  se n t e n c e  of the Appellant is se t  a s id e  and replaced with the 

...........  . . se n te n ce ,  of im prisonm ent of 21 m onths and 19 d a y s  (being the time

already  se rv ed )  and, in terms of section 282  of the Criminal P ro ced u re  

Act 51 of 1977, that se n te n ce  of imprisonment is furthermore antedated  

to 4 A ug u st  2010.

4. In term s of section  103(1 )(g) of the F ire arm s Control Act 60 of 2000  it is 

determ ined thatthe  Appellant d o es  not b eco m e unfit to p o s s e s s  a firearm  

a s  a result of this conviction and senten ce .

5. In v iew  of the outcom e of this appeal, the order m a d e  by S eb o k en g  

R eg io na l Court on 4 August 2010  in term s of section 50(2) of the Criminal 

L a w  (S e x u a l  O ffe n ce s  and Related Matters) A m en d m en t Act 32 of 2007  

is corrected by deleting the description of the sexu a l offence against a 

child of w hich the Appellant h as  been  convicted, a s  one of “rape of a 

child', and replacing it with the following description: "an act of 

consensual sexual penetration with a child between person twelve (12) 

years and sixteen (16) years’’.

O O S T H U I Z E N  A J  
10 Ju n e  2013

[32] I concur in the judgm ent prepared by my brother O O S T H U I Z E N  A J. In the result  

the orders set out in paragraph 31 abo ve  are m ade the orders of this court.

-18-

}■

MUF  ̂
10 J

^PHY J J 
une 2013

J

*


