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in the matfer between:

THE SOUTH AFRICAN ASSOCIATION OF PERSONAL
INJURY LAWYERS _ Applicant

and

THE MINISTER OF JUSTICE AMD CONSTITUTIONAL

DEVELOPMENT Respondent

and

THE ROAD ACCIDENT FUND {ntervening Party
JUDGMENT

KATHREE-SETILOANE. J:

Introduction

[11  This matter concemns the jegality and enforceability of contingency fee
agreemenis which are concluded without complying with the Contingency
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Fees Act 66 of 1087 ("the Act") and the constitutionality of the Act ifself.

[Z2] A contingency fee agreement s an agreement between a legal
practitioner afad his or her dient where the legal prav;tiﬁsner agrees fo charge
no fee if the client's court case i unsuccassful. Prior to the coming into
operation of the Act, on 23 April 1998, which provides for éonﬂngency'fea
agreements between [egal practitiongrs and their cliants, confingency fee

egreaments between legal practifioners and their clients were prohibited
-undert the commaon law,

{3] The meaning, sffect and constifutionality of the Act have generated
uch controversy and debate in the legal profession since ifs enactment. in
an attempt to put this confroversy fo rest, the various law societias across the
country had considered the contending positions, sought legal advice and two
branches ~ fhe Law Society of the Northern Provinces' and of the Free State
made ruiings permitting its members to conclude contingency fee agreements
outside the prescripts of the Act, provided that certain criteria were met? Unfl
recently iegal practitioners, following the rulings of the Law Saciety of the
-Northern Provincés and the Free BSiate, have been concluding  such
agresments without compunciion. A spate of recent court decisions on the
subjebt of the legaity of these contingency agreements has, however,
‘generated unceriainty as fo whether the “so-called” comimeon law confingency
fee agreement can co-exist with the Act. The South African Associafion of
Person Injury Lawyers ("SAAPIL", a voluntary asscciation representing
pg@gpa! injury lawyers who frequently litigate on contingeney has, therefore,

launched this_ a;:r-;vji'ivsnaft'idﬁ in an éﬁé& %é fibt'a'fhmbé'ri'aéniy 'b%é tﬂhémégﬂééﬁ-ﬁh o

whether the Act exhaustively regulates te power of legal practifioners to

conclude agreements with their clients for recompense by way of contingency
fees.

"The Council of the Lew Society of the Northern Provinces mads this ruling on 24 June 2012, The Law
Soclety of the Free State fallowed soon thereafter,

#The 's0 catied common law curdingency fee agreament’ had to mest the following oriteria: {2 it sheuld
ralate to & genuine case of asslsting an Impecunious clent assert bis or her rights; (b} the aftorney’s

remunaraiion musl be fair; and {¢} the agresment musi not smount & gambling, speculation or
liafficking in iigation
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(4] SAAPIL's case is three-fold:

fa) Fist, it contends that the Act does not override the common law,
fts primary argument is that the Legislature could never have
intended the Act fo be exhaustive and that the common law right
of practitiohers {0 conciude {:unt%ngéncy fee agresments is
urframmelled. it therefore contends thai legal practiioners can
conclude enforceable contingency fee agresments with their
clients without complying with the requirements of the Aﬁt
provided they observe their ethical dutias,

{p} Second, and in the allernative, SAAPIL contends that in the event
that the Court concludes that the Act is exhaustive, then the entire
Act s unconstitutional on the grounds that it discriminates against
lawyers ard thelr clients in breach of section 9 of the Constitution.

fc)  Third, and in the further altemative, SAAPIL contends that
sections 2 and 4 of the Act are unconstitutional because they
breach various rights contained in the Bill of Rights.

[5]  SAAPIL's application is opposed by the respondent, the Minister of
Justice and Constitutional Development {"the Minister}, who is charged with
the funclion of administering the Act. The Road Accident Fund (“the Fund™
also oppeses the epplication. The Fund was granted leave to intervens In
these procsedings at the hearing of the malier as it has a clear and

substantial interest in the outcome of this application. If SAAPIL’s contentions

ars upheld, then a significant portion of the funds sarmarked for road accident
victims would be ciaimed by their legal representatives instead - sven beyond
the very generous compensation already permitted by the Act, The primary
concern of the Legislature in enacting the Road Accident Fund Act 58 of 1986
{"the RAF Act®) has been "fo give the greatsst possible profection ... fo

persons who have suffered foss through a negligent or unfawiul act on the
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part of the driver or owner of & molor vehicle”® The obiect of the RAF Act is
the payment of compensation Tor loss or damage wrongfully caused by the
driving of moter vehicles.” The Fund accordingly has a clear intsrest in
ensuwring that road accident victims recelve payment of fair and reasonabie
compensation as conternpiated by the RAF Act.

Status of Contingency Fee Agreemerits under the Common Law

[B]  SAAPIL's primary céntentéon is ihai the Act doss not override the
common law as developed under the Constitufion or, at the very least, shouid
now be consfrued as not doing so. It accordingly seeks a dectafatory order {o
the effect that legal practiionars are undsr no obligation o comply with the

Act, but can also Invake their common law right to conclude contingency fee
agreaments.

7} Our courts have under the common law, consistently recognised that

contingancy fee agreements between legal representatives and clients were

confrary fo public polisy, unenjorceable and unlawful®. Thus in De La Guerre v
| Ronald Bobroff and Pariners inc and Others®, which was heard by this Court
- an the same day as the currend matter this Court observed:

‘fClortingency fee agresments betwesn a fitigant ahd hig afforney were unfawfy! at
common law. Af common faw & legal praciifionsr was only eafified fo g reasonabie
fee for work actuatly done. See: Christie, Law of Contract, &% edition at 408-40%, It
is also clear thaf the First Raspondent and the Second Respondeni were aware of
this wew as fohg ago as November 1982, when the Former Chisf Jusﬁée Corbeff

.. Engelbrechl v Road Ascident Fund and Ancther 2007 {5) B4 B6 {CClpara 23

% 5 2.0 the RAF Act . ,

Contlngency fes agreements are @ species of pacia de quota 155, which were looked upon with
digfavour &l coemmon few becsuss fhey wers comsidered o encourage speculstive litigation and
cansaquently amounisd fo an abuse of the legal process. Contirgency fee agreamenis were singled out
for parliciiar censure because they ore a form of pacla de qunla Nilis bebwesn a lewyer and his client,
which has additional undesirable fesdures. The first |5 that they compromise the lawysr's relalionship
with his client by Infroducing conflizts of interest, and have & high risk of abuse, Conlingency fee
agreemenis vest the legal practiioner with a Anancial ierest in the owcome of the case which may
advarsely affect & legal practitioner's ability to give dispassionale and Unbiased advice to clienis at the
different stages during the proceedings. The second fealure is that & conlingency fee agresment gives &
legal praciilicnsr a maleriat financia! interest in the cuicome of the Stigation, and an overriding desire o
ssoure & sucoessild outcome, may tempt him or her o practices which may compromise his or her
duties to the courl, such as coaching witnesses, migleading the court, faisifying evidence stc.

® Case No 22645/2011, 13 February 2013
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wrole a letter fo the Natal Law Sociely,” which was also considersd with approval by
the South African Law Commission in is report af par 3.8, For present purposes |
deem it necessary fo quote lthe relevant paragraph Uealing with the common law
authorities: "t am prima facie of the visw that any fcontingency fee agreement] between an
atforaey and s ofient ... would be urdawfid af common law. | list some common law

authorities which | rave consulted in this regard and alsc some case law {1 do nof claim that
my somswhat Aured research have heen at aff exhaustive);

Yot 29418 Kersternan Woorden-Boelk; sv Condiffe van Triumphe Grotius 3.1.41 and
Schorers note CCLXXV, Van dor Keesssel Praslectiones, 2.1.47: Van fLeepwen R D Law
5.4.2: tncorporated Law Society v Reid {1908} 25 SC 812, Goclam Mahomed v Janfon {1908
28 NiLR 304, Holtard v Zietsman (1885} 6 NLR 83, a judgment of Comnor CJ containing 8 fiff
rewiew of the conmnon faw suthorittes;, Campbell v Welverdiand Diamonds Lid 1930 TRD 287
where & number of the ceses are freviewed]./See also Christie, The Law of Confract o™
edition 423} # is frue ihat e decision in Pafz v Safzburg 1887 TS 528 appears io nm
counter 1o the general frend. bul s did not concern an arrangement between afforney and
clignt ™

18]  Accerdingly, in De fa Guerre this Court found that:

"t s abundantly cleer from alf autharities that the common law profibited contingency
fee agreements betweern lawyers and their cliests. Certain authorities some of which
are unreptried. are clear ot this point as well, being of the view, as was the Supreme
Court of Appeal in Price Waterhouse Coopers fnc supra, that any confingancy feg
agraemant which does nof comply with the Aot is invalid ©

97 I surveying the comman law, it is important to distinguish between
contingency fee agresments between lawvers and their clients on the one
hand, and other species of pacfa de quofa fitis such as champerty
agreemeants between litigants and third partiss, on the other. There are some
decisions which suggest that not all of the latter class of agreements are
contrary to public policy.® Whatever the correctness of these decisions,
however, they relate only to champertous agreements between litigants and

third parties ~ not to contingency fee agreements batween legal practitioners

and their clients - which have always bean regarded as against public policy
and thus prohibited under the common law.

" Letter from former Chief Justice Corbett to the Matal Law Seciety, daked §
Movernbar 1892, alp 2.
® For example, Palr v Salzburg 1007 TS 526
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[101  There appears, however, fo be only ons case suggesting thet a
contingency fee agreement betwsen a lawyer and his client might not be
contrary o public policy. This is the Headlgigh Private Hcspf‘fal decision’ of
Cameron J in the Witwatersrand Local Division of the High Court {as It then
was), Heédfeigb was olt of step with the rest of our jurisprudence on the
common law status of cc;rétingan::y fee agresments between legal
practitionsrs and their clients. Three years later Camercn JA (as he then was)
seamingly acknowledged that Headleigh was wrongly decided when he

conclired in the Price Waterhouse decision of the Supreme Court of Appeal, |

which held that the Act was ‘enacied fo legitimise contingancy fee

agresments Dbefween legal practiioners and thelr clients which would
otherwise be profibited by the common faw’. ¥

[11] Since Headfeigh was overuled by Price Watserhouse there is no
common law basis for the contention that a confingency fee agreement
between a lavwwer and a client is permissibie. SAAPIL, howsver, arguss that
the uncompromising ‘spproach adopied in Price Waterhiouse holding
confingency fee agreements betwesn attorney and coliert to be invalid at
somimon law, does not reflect cusrent paﬁcy which has evolved in respect of
such agreeéaents in line with the constitutional obiaclive of access 1o justice.
SAAPIL contends that the exception recognised at common law In respect of
champertous agrsements befween a litigant and & third parly applies in
respect of contingency fee arrangements hetween attomey and client as well,
and that the Act is not the only development in public policy, but thet the

nublic policy consideration of Increased access {o justice underpins a further
development in the common law,

[12] SAAPIL submits, in this regard, that public poﬁc\} now recognises
instances at common jaw where a contingency arrangement befween an
—-altorney -and -client-Is- not invalid, -and that-8- contingency. fee- arrangement

SHeadipigh Private Hosgpital (Ply Lid ¥a Rand Clinfe v Soffer & Manning Alforrevs and Offers 2001 {4)
BA 30 W 3BBE - 371

Price Watsrhouse Coopers inc and Citers v Nalions! Poisle Co-Operative Lid 2004 (8) SA 86 (SCA)
para 41
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maybe entered into between attorneys and clients as the common law would
permit @ contingency fes arrangement #s & matter -of judicial discration
provided that: fa) it relates 1o a case of ass leting an smpecumous Hiigant {not
meaning fotally indigent} to assert his or her ng?ats {h) that the attormey’s

remuneratcn is falr, anc {c) the agreement doss nat amount to gambling,
_ specuiatv;m or trafficking m fitigation. '

[13]  SAAPIL finds support for these contentions in the following authorifies:
Headieigh Private Hospital, Mort NO v Henry Shisids-Chiat"and Thusi v

| Minister of Home Affairs.”” | am of the view that SAAPIL's refiance on these

cases is misplaced. As aliuded to above, Headlaigh has been overruled by
the Supreme Court of Appeal in Price Waterhouse. In Mdorf NO v Hanry
Shietds Chial, the court considered whether an agrsement between an
aftorney and his client to deduct feaes from the procesds of & settlement in &
clalm for damages complied with the requirements of bona fides. The
agresment preceded the Act. The Court remarked that."®

“A conﬁnge'ncy fee arrangement has subsaquently been recognised in & 2 of the
Contingency Foes Act 86 of 1 997, which provides that fthe ‘sucoess’ fee may be iwice
the pracz‘fffaﬁe;‘s normal foe, with e maximum threshold of 25% of the offient's award,
While s 3 sels a range of requirements designed io protect the client, thers is no
avidence before thiz court which suggests a contraventior of these kinds of
-safeguards which even in ciroumeiances which perfained prior io the Introduction of
the Act represenis a usefiy checklist when investigeiing questions of good fafth... the
case made out by the applicant does not justify judicial inferference with the confract
conciuded beiwéen Hermanus Elfis and respondent”

As Indicated, SAAPIL's reliance on this case is misplaced, firstly because the
Court was not caliad upon 1o make determination regarding the validity of the
agréement in terms of the Act or the common law and, in fact, deilberatety
desisted from doing so,™ The mandate at Issue was &lso entered into before

T2001¢1) BA 464 {C)

s 5 2011(2) SA 861 KZP
B AT 4TEG-¢

™ hort &t 4761-J
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the Act ceme into operation.™ Thus, Mor does not purport o alter the

common law prohibition ageinst contingency fee agresments between legal
praciitionars and their clients.

7[143 In Thusi v Minister of Home Affairs™, the Court held, with reference to

a ciaim where an attorney took cession of his clisnt's cialm for cosis as
compensation for lega! fees and disbursements, that an order for costs may
be granted in favour of & suceessiul applicant where the litigant s indigent
and is seeking to enforce constitutional rights against an organ of state; the
lagal representative acts on the litigant’s behalf for no fee and accepts lability
for alf disbursements, and the lifigant agress that the legal representative wili
be entitled o the benefit of any costs order made by the Court on his or har
behalf. Wallis J (8s he then was) found: ¥

"The constitulions! right of access fo Court favours the recognifion of an excepiion.
Allowing an exceplion does not appesr to give rise fo any grealer scope for abuse
than exists in other instances where aifornsys are permiffed to acf on a speculative
of contingency hasis, and the Couris and professional bodfes will be abfe to prevent

abuse. | have pondered whether such an exceplion shoufd rather be formufated frr
legistation and accept that & revision of the Contingsncy Fees Act. long caffed for by

the organised fegal profession, would be desirable. However the exception !
cortiemplials is narow and consisfent with ofher exceptions in affowing an order for
coste even fhough fhere is underying lisbifffy by fhe FHgamt o fhe legal
representafive. It is subfact to consiraint both by the Court and possibly through #he
mechanism of taxation, aithough as { will show, that poses diffisutties.”

{158] Mindful of the dicfum of Southwood AJA In Price Watsrhouse that "the
Act was enacled o fegitimise confingency fee agreement between legal

- praciffioners and thelr clisnts which would otherwise be prohibited by the

common law - any confingency fee agreement between such parties which is
not covered by the Act s therefore flegal'® Wallis J found that the cost

T Mot at 4570, 47813 and 476G-H
2014 £2) SA 581 (KZNP)

7 Thusi 2t pare 110-111

™ Price Walertiouss at para 41
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arrangement between atiorney and client is not one that would be prohibited
by the common law, He found that en arrangement which involved the
cassion of costs © the éttamay as a fes is simply one hat, in the absencs of
an excsplion to the indemnity principie, would result in the client baing unable
1o obtain an order for costs and the attorney not recovering any payment. | am
7 ‘of the view that SAAPIL's rellance on Thusiis, for this reason, mis-dirscted,

146]  Clearly ThST GONCEMMS & narow exception to the indemnity princinle™
that & costs order is intended fo indemnify the winner {suﬁj&ct to lirmitation of
the party and party costs scaie) fo the extent that it is out of pocket as & result
of pursuing the litigation to a sucesssful conalusion® and not an exception o
the common law prohibition against contingency fee arrangaments betwean
legal prar;tiﬁaners and their clients. Wallis J expressly pointed out that this
was not 8 matter envisaged in the Act, when he stated:

"Whilst the Contingency Fees Act cortempiates non-monstary fitigation, fts provisions |

are dirscted af the amangaments betwesn the jfegsl praciitfoner and the Higant,
rather than recovery from #he offer pary. They deal with ho win, no fog’
arrangements and the recovery of success fess, The underlying assumption is that

when success is achieved a labifify fo pay fees afiaches to ihe successfil litigan.
That is not the case here®

[171  With reference to the other (three) exceplions to the Indemnity
principle, Wallis J stated that what is nofable sbout them is that they
recognise that in'the area of assisting the indigent to 'obtain acoass 1o justics,
there Is' no public policy reason preciuding the attorey from receovering costs
on an order in favour of the client, and that the Contingsncy Fess Act and
Price Waterhouse refisct that public policy and the right of access fo justice
requires @ relaxation of other resfrictions that previously limited the rangs of

™ Thusi at pare 108

M Price Walerhouse Meyernal v Thivoughbred Brecdess” Assoclation of South Afrfes 2003 {3) 84 64
S0A af para 18, Taylor v Mackay Bros and Mcidahon Lig 1947 (4) B4 423 {N} &t 431
# Thusi st para 106
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fee arangements thal could be concluded between cffents and legal
practitioners®,

(18]  Accordingly, neither Headleigh, Mort, nor Thusf support ti’xe view that

the common law has developed to a point where It recognises the validity of &
contingency fee agresment between a legal praciitioner and his dlient outside

the prescripts of the Act. As poinfed out by the Constitutional Court in
Carmichele,” the major angine for law reform is the Legisiature and not the

- dudiciary, and that

“In exercising their powers fo devemp the common law, Judges showd be mindfuf of
the fact that the major engine for faw reform shouid be the Legisiafure aﬁd the not the

dudiciary. ir this regard, # js worth repagiing ihe diclsm of Jacobucei Jin Ry Safifuro

{(1982) 8 CRR (2d; 173 ([1891] 3 SCR 854), which was cited by Kersiridge Ad in Du
Flessis v De Kierl

udges can and showd adapt the common law fo reffect the ehanging soofal, moral
and sconomiz fabric of the country. Judges shotid not be quick io perpetude ruiss
whose socsl foundaiion fras long sirce disappeared. Nonefhaless thare are
Signiffcant constrainis on the power of the Judiciary fo change ihe aw.,.Jn a
constitufional democracy such as ows it iz ihe Legisiaiure and nof the Courts which
has the mejor respoasibility for law reform.... The Judiciary showld confine ftesff {o
thess incremental changes which are necessary fo keep the commaon law in sfap with
fhe cf;xnamic and mfahfmg fabric of our society’,”

[19]  Wvhat Carm;‘ahas‘e in my view, makes clear is that law reform is
primarily the respbns%billiy of the Leg%sla%ure and not the Judicl ar\f VWhere the
Legislature has introduced such reform, by enacting legistafion such as the
Contingency Fees Act In issue, which provides for contingency fee
agreements befween legal practitionsrs and their clients to refiect the public
policy consideration of acoess to jusfice, now guaraﬂteéd in s 34 of the
Constitution, there iz no scope for the development of the common law by the
Judiciary in relafion fo such agreements — more pariicularly where such
afrangements betwsen legal practifioners and their clients are prohibited

= s 17051 8t para 105
B Carmichele v Minister of Sofofy and Security 2001{4) B4 938 (CC) of parg 36
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under the common law. There, thersfore, cannct be two systems of Jaw
- regulating the same subject matter® Were i, perhaps, permissible’ for
legislation and the common law on the stefus of confingency fes
altangements betwesn legal praciitioners and their clienis to devslop in
fandem ~ how then would these two systems co-exist?

The Contingency Fees Act, 66 of 1887

20] The Act seeks to strike a balance betwsen the vices of confingency fee
agresments on the one hand end their virlue on the other, and of miaking
justice accessible fo poor people who might otherwise not have access to
justice. This is the consideration which prompied the South African Law
Commission and - ulfimately Parliament fo make Emited provision for
contingency fee agreements in tanms of the Act,

[21]  The compromise recommended by the Law Commission and adopted
by Parfiament, was o make an exception io the common law prohibition by

permitting cénﬂngancy fae agreements in terms of 5 2(1) of the Act, but o

make the exception subject 1o and dependent on the limitations and controls
imposed by s 2{2) te s(8). The Law Commission made this clear in ifs report:

"Nobwithstanding the danger of over-egidation, the Gomnffssf&n is not convinced that
safeguards and requirements for valid contingency fee agresmemnts should be
exciuded from fts propossd draft Si. As s evident from the comments received and
discussed i this report, there is grave concem that condingency fee egresments may
lead to abuse and may disturb the high ethical standards maintained by the legafl
profegsion up to the presert. The Commission concedes that there are dengers
allached {o the inplementation of a contingency fee system and expressed the view,
in ‘Wommg Paper 53, that If such & system should prove to be desirable, comtingancy
fes agreemenis shouid be fortified in legistation, firstly, to remove common law
profiibitions thereupon and, secondy, to prescribe clearly the limiations and controls
fo which they should be éubjecfed 50 as nof fo freach the rofafionship hefwsen
lawyer and client and lo impact adversely upon public poficy. The safeguards

Feharmerevical Manufaciorers of Soulh Aftcs: In Re Bx Pare President of fhe Republic of Sotdh

Africa 2000 (2} 5A 674 {CC} al para 44; Bale Star Fishing (Ply} Lid v Windsier of Enviromental Affairs
2004 £43 SA 490 {CC) 8l para 22
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contemplaied by the Commission which were also smbodied in the pmp&sed draft
Biff in Armexure A fo Working Paper 63, amounted fo the following:

[

The exclusion of criminal lew ang family faw cases from confingsncy fee
ggraements...

*

the imposition of statufory fimitations on the size of the proposed Upilt and
caps on the fees payabie to legal practioners. ..

* fequirements fo the effect that contingancy fee agreements should only be

enfersd inle upon reasonable prospects of success snd that fegal practifioness
should advise heir offents of other options of funding lifigation:

*

requirsments as to the form and content of cortingenay fee agresments. ..

*

review of contingency fes agreements arc feas b;f the c:oﬁfma‘.fmg bodies
governing the legaf ;:»mfessron agd the courds,

The Commission ragards these safeguards as so imporiant that they ought fo have
stetutory force and should nof be dealf with simply as recommendations of the

Comenission wiich do not have the force of faw and mey or may not ke complied with
by the professiona? bodies, ...

The Commission thersfore concludes that any system of confingency fees showld b
reguiated statuiorily and fhat, althotgh praciical experiance with confingency fess
fray évenfuan‘y require amendments o the proposed Aot which may be
cumiersome, the safeguards, limifafions and conlrols of confingency fee agresments

are of such importance that it Is deemed fo be in the public inforest that they cannot
be sifered easily, ™

22] K is clear fom this exiract that the Law Commission's
recommendation, ullimately adopted by Parliament, was fo oreate 2 fimited
axception to the common law prohibition but sirictly subject to the limitations

ang confrols Imposed by the Act. This has besn recognised by the Supreme
Court of Appeal in Price Waterhouse:

E South Adrican Law Commission {Project 93], Report on “Epecitstive ard Contingerncy Fess”
{Movember 19895) at paras 4,95 - 4.97, See algo paras .18, 219, 3.23 and 4.1
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“{Olur Legislafure followsd fhe English sxample of perfﬁffting contingency fee

airangemsnie - N0 win, no fees’ and increased fess in case of sucoess - bt stibject
fo sfrict confrols, 28

The clear iftention [of the Act] is that confingency fess be carefully confrolied. "

"The Legislature ... has made fcontingency fes] agreemants legal within carefufly

circumascribed iimite and sub;ecf fo ragu!a:son by the profassions' corfroliing bodies
and the Minisfer of Justice.*®

The efiect of the At

[23] The Act gives effect to its purpose in the folowing ways. Section 1.

defines a "contingency fes agresment’ as any agresment of the kind
described in section 2(1} of the Act which provides:

*Notwithstanding anyrhmg fo the contrary in any few or the common jaw, & fegaf
practitioner™ may, ¥ in kis or her cpinion there are reascnable prospects thaf his or
fher client may be successful in any proceedings, enfer info an agreament with such
efient in which it is agreed —

{8} that the legal practifionsr shall not be enfﬁiéd to any fees for services
rendered in respect of such proveedings unfess such client is successhil
in such procsedings o the extent sef ouf in such egresment;

(b} thaf the Jegal practifionsr shall be eniifled & fess equal fo or, subject fo

supsaction (25, higher than his br fer normal fees, ssf ot Jn such
agresmant. '

{24 Secton 2(1) makes an sxception to the common law by permitting

contingency fee agreements “fnfotwithsianding anvihing to the confrary in any
law or the common law'. The Act governs all agresments of the kind
described in s 2(1) of the Act. These ars & *no win, fo fees agreement” ™ and
an agreement In terms of which a jegal practifioner is entiilad to fees equal fo
or higher than his or her normal fee i the client is successful® The latter

* Price Waiorhouse at pars 440
Frios Walerfouse st para 41
® Price Walerhouse ot para 45
“”.fega.f practitiones” is defined in s 1 of the Act to mean an alioimsy o Bvocate
te Z1e) of the Act
* 5 2{1){b) of the Act

p10g-834-71

8001 NHL

fanni)

8E0/81



et e P AN B,

ket AT AV e e e s L @ mren

14

agreement Is subject to the limitations provided for in s 2{2) of the Act which
provioes that

“Any fees referred fo in subsection 1fb} which are higher than the rormat fees of the
isgal practitioner concerned (horeinafter refarret fo as the ‘success fee’), shall not
excesd such normat fees by more than 100 percent: Provided that, i the cass of
clafms sounding in money, the fofal of any such success fes payable by the client o
the legal practitionar, shafl nof exceed 25 percent of the folaf amoun! awarded or any
amount obtained by the cflent in consequence of the proceedings concemed, which
amount shall nof, for purpcses of cafcifation such feas, include any costs.”

[25] © Secton 2(2) of the Act accordingly limits the '"success fes” by
providing that it must not exceed the normal fees by more than 100% or, In
the case of claims sounding in money, 25% of the total amount awarded, The
“sucoess fee” must not include costs. Seciions 3% 4% and 5% then impose &

T3 3 of he Act provides:
{1)ia}A contingency fees agreament shall be it writing and in the form preseiibed Ty
e Mirdster of Justics, which shalf ke pubtishad in the Sazefie, affor r:nnsu.ffaﬂm
with ihe atdvocetes’ and alicreys’ profession,
B} The Minister of Juslice shall couse o copy of §ie form refarred to i
Peragraph {a] to he labied In Parlfament before such form Is put into operation.
{2} A confingency fees agraement shall be signed by the clisn!
caacerned or, f the offent fs  furistic person, By fis dily authorised
reprasentative, and the advoeste concerned, who shall tharely become & pasty fo
the agreement
{3 A contingency fess agreement shalf state-
{a e proceedings to which the agresment rolafes:
{i it bedors the agresment Was entared info, the oliant-
{i} was advissd of any ofher wavs of fingncing the figalicn and of fkelr

respactive feplicalions:
() was informed of #he normal ruls $het in the event of Ais, her or It

baing unsuccessful in the proceedings, he, she or i mey be fable fo

poy the taxed parly and pary.costs of hls, er o7 its opponant in the

Droceedings;
{8} was Informed that e, she or it will afso be Nlabis i pay the succsss

faes in the evert of sucoess; and

fivt undersicod ihe meaning of fhe purpart of the agreement;
(et what witl e regardied by Ihe parifes tu fhe agreement as constiuling sucoess or paHisl Success;
(¢ tre ciroumsiances in which ihe legal prachitioner’s fees and dishursements releting fo the matier are
payable; )
(e} the amount which will be due, and ihe consequences which will offow, i the evenf of partis! sucosss
ir: the procesdings, end in the event of the premature lermingtion for any reason of the agresfment;
{f} either the amounis payable or le melhod to be wsed in calouiating ihe amounts pavabie;
ig: the marner In witch the wisbursemenis made or incurred by the Jogal pracilicrsr on beball of the
ciierd shall be deall wit; )
(i} that fhe aifent will have e period of 14 days, calsuiated from e dale of the agresment, during wirich:
fie, she or it wif have Ihe dght fo withdraw fom the agreement by giving nofices fo the  sractifionsr in

 writing: Provided that i fhe even! of withdrawal the fegal practiioner shall be enliifad fo fees and

dishursements it respec! of any necessary or essental work done §o profect the inferests of e ofient
auring such period, calowaled on ar atfornay and slient basis; and

. fithe manmer v wich any amendmenis o offrer agreemends ancifary o that comtingency foes

agreement wilf be dealf with.
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rangs of further limitations on, and requirements for, all contingency fee
agreeménts. Professional controlling bodies, or in the absence of such
bodies, the Rules Board for Courts of Law may make such rules as they may
dsem hecessary, interms of s S of the Aét, in order to give effect to the Act.
Finally, the Minister of Justice may, in terms of s 7 of the Act make
reguiations prescribfng further steps to be taken for PUrpCsEs of impieme_ﬁﬁng
and monitoring the provisions of the Act, |

126]  The effect of the Act is two-fold.  First, it 'permits contingency fes
agreements in ferms of s 2{1) of the Act. Second, it makes all contingency
'fee agreemenis subject fo the limitations and requirarhems of s2{Z)tos s By
0 doing, the Actleaves no room for lawful contingency fee agreements which
do not comply with the limitations and reguirements in s 2(2) 1o 5 5. Sections
2(2) to 5 apply fo all contingency fee agreements. Any condingency fes

¢4 A copy of any confingency foes agreament shall be teliversd (o fhe

client concarned upon e date on which agresment is signed.”

® £ 4 of the Act provides:

12 Any offer of sefffamen] mads to any party who has enfered inlo a confingermy fees agreemen! may

be qocopted after the legal prectiionsr had fed an affidovit witf the courd, f the matiar is before eourd,

or figs fied en affidavt with the mrofessional controfing bedy, ¥ ihe maffer is not before court, stating-

iz} te fud! fenms of fio sefliement; '

fis an eatimele of e amount or other rafief ihat mavbe obiained by faking the matler i lial;

(2] al estitnete of fle chances of success or failire af iat
an oulling of the fegaf practifionsr's feex ¥ the matter is selfled B comparad lo faking the metter to
frial:

i} ife reasons why seiiemeant is recommended: '

i hat the matters conlemplaled in paregraph fa} o (e} were explained o the ofiert, and fhe
stepe laken & ansure ihal the ofient enderstands e expisialicn ang *

{oythat the legal practifionsr was informed by the client that he o she understands and accepis fhe
ferms of the sefffement, : ’

{2} The affidawi referred o n subseclion [1] must be accompanied by an
aifidavit by the cliant slating -

fa hat fre ar she was notifiad i wrifing of the terme of the seffemont:

{2 that ihe iorms of the selffement ware exotaingd fe film or ber, and fhat
he or she undarslands end agrees io Hem; and

{al His or fer aififudes fo the salflemant,

(31 Ary ssfffoment mede where a conlingency fees agresment hias baei
enbered info, shall be made en order OF cowr, i the maliar wag before
opurt” '
5 5 of Ine Act provides:
"1} A client of 2 legal praciionsr who has eniered info a conlingency fees
agreament and who feels aggrisved oy any provision thersof or any fees
ohargeable In terms fersol may refer such agreemsan! o fees o the
professional comtroling body or, In the pase of & legal pracifiorer who I no?
& mambsr of & professional controling body, §o stek hody or parson as e
Minister of Justice may designafe by nofice in the Gazetle for the purpose of
ihiz seciion. .
{2} Buch professional confrofing body or designatad body or person may
revisw anl stch agresment ant! asf aside any provision thereof or &hy fess
clalmabte in terrs thereof if in his, her or its apinlon e provision of faas are
trressorebie o tniust”
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agreement which does nof comply with these provisions of the Aot is unlawiul
and invalid,

#80 calied commeon law contingency fee agresments”

127] Be-called common law contingency agresments are thus unlawful for
two reasons. First, they are unlawful under the Act. The Act covers the field

and appliss to all contingency fes agresments. Et requires al camimganc:y foe

agreemsnis to comply with the limitations and requirements lald down by
sections 2(2} to & of the Act. Therefore, as held bz;f this Court in De La
Guerre™ any contingency fee agreement not in compliance with the Act is
invalid. Second, a contingency fee agreement which does not comply with
the Act alsc falis outside the scope of the exception in s 2(1) of the Act.
Hence, any contingency fee agreement which is rot permitted by s 2{1) of the
Act, will fall fo be dealt with under the common law, which sxpressly probibits
such agreaments and renders them invalid, '

[28] The decision of the Supreme Coutt of Appesat in Price Waisrhouss
Coopers makes this clear.® Although the case did not concern a contingency
fes agreement between a chient and 2n atiormey, but rather & champertous
agresment between a litigant and a third party, the Court discussed in soms

detall the legal status of comtingency fee agreemsnts, and concluded as
folows: ' '

“The Confingency Fees Acf B8 of 1887 ... provides for iwo forms of contingency fea
agreements. which sliorneys and atvocales may enter Jnfo witty thelr ciienie, ... The
Aot was enacled lo fegilimise contingency fee agresments batweenl Jsgal
practitioners and their clients which wouid ofherwise be prohibifed by the common

faw. Any contingency fee agresmsant between such pariies which Is nof covered by
the Actis therefors Bagal "

= Do La Gierrs & pars 13

38 Pf’fﬂﬁ' Walerfiouse Coopers ine and Ohers v Nalioha! Pnraio Co-Operative Lt 2004 15) SA 65 {BCA)
% price Waterfigase al pera 41
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29 The judgment was deliverad by Southwood AJA (a8 he theh was) and
was concurred in by Harms, Cameron, Conradis and Lewis JJA. Although it
may be arguable that the view expressed in Price Waterhouse on the legal

status of common jaw bontfngency fee agresments Is oddter, the thrusi of the
 judgment was that the Act did ot render lawful that which was up to the time
of the enactment unlawful under the common law ~ the Act introduced an
exception and not an amendment to the common taw. Hence, In De la

Buerre™ this Court made it clear that it was no! persuaded to depart from the

view expressed in Price Walerfhouse when Fabricius J, writing for the Court,
stated: '

“Dhring srgument it was contenced fhat the fatter dictum: was obiter: A real” obiler is
a judiclal observation made in passing: one not necessary for fhe decision of the
case. If /s a stated thought fhat doss not advance the reasoring by which the
outcome s reached. Ses: De Kock and Others v Van Rooyen 2005 (1) SA (SCA)
-at par 17. | do nof agree gs it is clear from fhe judgment as a whole thai the Supreme
Cowrt of Appeal was dealing with a mosafc (if | can cell it thal) of contingency fee
agreement vafigly in gensral, b2 ¥ belwesn a third perly and a Migant, or be it
betwaen a filigent and a fegal practitioner. s so-calfed obiter dictim certainly did
advance e reasoning by which # reached the partiouiar oticome In that deciston. In
any evenl, even If { am wrong in this visw, it Is of ne consequence. The Supreme
Cowrt of Appeal ifself has sald that it will not lightly depart from & previous decigion
made by &, even  refevant dicta were oblier. Sze: Steeniamp v SABC 2002 (1) SA
625 (SCA) at para 11 | may also add that | am of fhe view fhat i five Judges of the

Supreme Court of Appeal say that an act is iffegai under cerfain circurmstances, the
High Court will nof easily, i at all come to & diffsrent view.”

[30] In Mnis™ & more recent desision of Scuthwood J, in the North

Gauteng High Court, he reiterated the view expressed by the Supreme Court

of Appeal In Price Waterhouse,* relating to the illegality of contingency fes
agreements between legal praciitioners and their client that are not coversd

' De t2 Guerre al pare 11

* Mnisi v RAF [2040) JOL 26857 {GIP)
* Rfnist al para 42
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by the Act.  After discovering, during the cowrse of considering & draft
settiement in the mattar; that the plaintiff and the atiorney had entered into 5
contingency fee agreement, Southwood J found that the fees that the otaintiff
agreed o pay fo the aftomey for the conduct of the case were “é?earfy not
coverad by the Act and the agresment appearad fo be itfsgar™, He stated; -

"Afthough | hold & (strong} prime facie view haf the contingency -feé agresment
offends against the Act and is not invalid 1 shall not make an order dactaring that # iz
invafic" ¥

Southwood J, nonstheless made an order directing the Registrar fo send a
copy of the judgment togsther with the exhibits and afficavite files o the

Presigent of the Law Socisty for the Northerr Provinces o investigate the
conduct of the attorney.

[31]  As discussed in De La Guerrs™, the South Gauteng High Court has
also recently, on four occasions, reached the identical conclusion to the
Supreme Court of Appeal in Prics Waterhouse. In Tecmed *® Van Rooyen AJ
held that for a contingency fee agreement to be valid, it had to comiply with the
Act® In Thule,” Morison AJ concluded that once the Act was enacted 1t st
the limits and methods whareby practitioners could. raise contingency fees,
and 2 contingsncy fee must thus be raisad in aceordance with the Actorit is

uniawiul. He added “Hlhere is accordingly no such thing as 2 common-faw
contingency fae." *

1321  in Mofokeng,™ decided in August 2012, Mojapelo DJP again concluded

that a contingency fee agreement which did not comply with the Act was
unilawiul, He stated that:

¥ Winis? ak para 13
*2 Mnisi ak para 28
% Munisi &t para 27
Dp fe Guerse st para 12
* Tecmad 1Pyt Lid v Munier antd Anothar 2008 {6} SA 240 W)
Tecmed ot para 28
" Thulo v Road Acoident Fund 2011 (5) SA 448 [GS.)
“Thio al para 48 - 50
“Mofokeng v Road Accident Fund, Makhuwel v Road Acaident Fund, Molaiss v Road Acoident Fund,
Komme v Road Acciden! Fund [2012) ZEGPING 180 {22 August 2012}
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*The clear inteniion of the jegislature /s that the contingency fess be carefufly
controfled. The Act was enacted to legifimise confingency fees agreements between
fegal practifoners and thelr clients which woukd otherwise be prohibifer by the
comimon faw, Any contingency fees agreement batwean such parties which is not
covered by the Act js therefore ergéf and unenforcsable. ™

[33] in Tjafi,® the most recent of the four decisions of the South Gauteng
High Court, Boruchowitz J again concluded that a contingency fee agreement

that did not comply with the Act was unlawiul and unenforceable, He held
that: '

“The phrese: "Notwithstanding anvthing fo the conlrary in any faw or the common law

- which appears i 5 2(1), and the long tifle of the Act make it plaln that fhe Act )

was infshded to be exhaustive of the rights of Jegal practitioners fo conclude
contingency fee agreements with fheir citents. There is no room whatever for a legal
praciitionsr to enfer info a confingency fee agreement with a cffent oulside the
parameters of the Act or under the common faw... A confingency fee agreement
which does not comply with the provisions of iie Act is Hegal

“Afthough the Act does not state in express terms ihat a faliure tp fulilf the statufory
reguiremstis Wit render fﬁe contingency fee agresment nudl and void, there are clear
indicatfons that this was indeed the legislature’s infention. The primary object of the
Act was to legifimise contingency fes agresments which were othenwiss prohiited by
the comymon law. The purpose was also fo ancowrege lega! practitioners fo undertake
spacualive actions for thelr clients in order fo pmmofé access fo the courts buf
subjest to strict control so as fo minimise the disadvantages inberent in the
cofttingency fee system and fo guard against ifts abuse (see the report of the South
African Law Commission, Chapiers 2, 3 an& 4, KG Druker op oif, Chapfers € and 7).
The safeguards infroduced fo provent such abuses Include ss 2 and 3 of the Act, As
these sections are ncf'enab!ing but prescripiive in nature, It would tndoubtedly have

= Mofokeny et para 41

B¥ Fiablf amal Others v Roaa Aocident Fund [0 2] ZAGPJHC 198 {18 Ouiober 2012}
2 Tiali ot pare 12 - 13
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been the infeniion of the fegisiature fo visit nuflity on any agresment that did not
comply with these provisions, = :

[24] SAAPIL concedes that ie}{tualiy the Act appears o be exhaustive,
sinee the constraints would have no valid sphere of operafion otherwise. i
huwe;.fé{, “then goes bm o argue thai the Act extibits no Emént‘fon o oust ffhs
legitimacy of common law agreements if they can be reéngrsised by law or
mmMﬁyﬁﬁmme%%memﬁﬂmmmmmmmbemww&@hﬁh
future. 1 am of the view that this argument is mantfestly unfounded and
compietay ireconcilable with the seven judicial declsions, including the
decision of the Supreme Court of Appeal in Price Waferhousej to whizh | have
referied. As is demonstrated by these decisions, the langlage, histery and
purpose of the Act all indicate that Parliament’s intertion was to cover the field
mmmmmmmﬂammmwwéa@mmmmdemw%wmmwwmH
complied with the Act. There is thus simply no basis for the contention that a
sonfingency fee agreement can be valid even i:houg}ﬁ it does not comply with
the Act Accordingly, as haid by this Cowr in De La Guere™ “IThe
Contingency Fees Act Is exhaustive on its staled ohject, and any canfmgency
fee agreement not In compliance with Ji is invalid "

o 4, 1t gt para 21
™ e La Guerre o para 13
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The Constitutional Challenge to the Act as 3 Whole

[35] BSAAPIL's alternafive approach Is {o contend that the entire Act is
unconstitutional. The thrust of SAAPIL's constitutional challenge i3 that the
Act “irrafionally, disproportionately, unreasonably and unfairly: discriminates
against flagal praciifioners] and their cients’. SAAPIL's argument is that lsgal
practitioners and their clients are treated urifasr_ourhabiy relative to ordinary
peaple who enter info champertous or speculative litigation agreements. 1
accordingly contends that the Act violates section 8 of the Constitution as wel|
as the principle of legality under s 1(c) of fhe Gonstitution.

Taest under s 9 of the Constitution

[38] In Harksen v Lane™, the Constitutional Court set out the test to be
followed in defermining whether section 8 of the Bill of Rights is violated.
Harksen makes dlear that there are two different tests to be applied ~ one in
relation to s é(‘i} and one in refation fo 5 8{3), Section 81} of the
Constitution guarantees sgual profection and benefit of the faw o everyone”
and s 9(3} prohibits unfair discrimination.

[37} The enquiry, under the Harkeen analysis, commences with the
guarantee of equalily under 5 8(1) of the Constitution. The first guestion is
whether the Act diffsrentiates between people or categories of people? ¥ so,
does the differentiation bear & rational conmection to iegitimate
governmental purpose? If It does, then there is no violation of s 9(1}, and that
is the end of the encuiry. [T It does not, there Is a violation of s 9(1) and the

enguiry ‘moves onto the prohibition of discrimination under & 2(3) of the
Constitution.

[38] The Act no doubt “differentiates’ between legal praciitioners and
ordinary persons. As indicated, section 8{1) of the Constitution reguires that
this differentiation be “rafionaf. The same requirement i8 imposed by the

5 Harksen v Lane NO and Ofiers 1098 (1} SA 300 {00
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principle of legaiity in s 1 {¢} of the Constitution which provides that South
Africa s founded on the value of "the supremacy of the Constitution and the
rufe of law”, '

The rationality requirement

'[39] Both ssctions 8(1) and 1{c) of the Constitution reguire that the
differentiation occasloned by the Act bs 'rafiona?. In Law Socieh/™® the
Constitutional Court observed as foliows In raspect of the constitutional
requirament of rationality; '

"The constifutional raquirement of raticnatity is en fncident of the rule of law, which in
turn is & founding value of our Constiution. The nide of law requires that &l public
power must be sowrced in law. This means thet State actors exercise public power
_withir the formal bounds of the law. Thus, when making faws, the legisiafure s
constrained to act rationafly. It may nol act capriciously or arbifrarity. 1t must onfy ect
to achieve & Jegitimate govemnment purpase. Thus, there must be a rational nexus
between the legisielive scheme and the pursull of & fegitimate govermment putposa.
The requirement fs meant fo promote the need for povernmeant action fo relate to a

defensible vision of the public good” and o enhance the cohersnce and infegriiy of
legisialive measures,”

The test for rationality in relation to s 9(1) of the Constitution, in particular, was
reiterated by the Constitufional Court in Weare:

“The test for defermining whether 5 81} & violated was sef ouf by the cowrt in
Prinsloo v Van der Linde and Harksen v Lane. A law may differentiale befwesn
classes of parsons If the differentlation Is rationally inked fo the achieverment of a
fegitimate government purposs.  The question /s not whether the government could
have achieved fis ptirpose in a manner the court fesls is betier or more sffective or
more closely connecied fo that pipose. The question fs whether the means the

government chose are rationally connected fo the purpose, as opposed {o being
arbifrary or capricious.™

L aw Sonfely of Soulh Afvice v Mirdster of Transport 2001 {11 84 400 (CC) alpara 32
5 Woare and Ancther v Ndsbele HC and Others 2008 (1) SA BOD (CC) &t para 46
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401 For SAAPIUs constitutional challenge fo sucosed, it is required ic
gemonstrate that ihere is no rational basis for differentiating between legal
practitioners who enter into contingency fes agraements with their clisnts, on
“the one hand, and lay persons who enter info shamperty agreements with
other lay parsons, on the other, It is important fo bear in mind, in this regard,
thet the requirément of “rationality” Is not the same as the reguirement of
‘reasonablznass”. Rationality is a lower standard than reasonableness. The
Constitutional Court has made this clear on numerous occasions:

Decisions as to the masonableness of statulory provisions are ordinatlly matiers
within the exclusive compslence of Parfiament. Thiz is fundamental fo the doctrine of
separation of powers and fo the role of Cowrts in a democratic socisty. Courts do not
review provisions of Acts of Parfiament on the grounds that they are unreasonabls,
They will do so only ¥ they are seiisfiad thaf the legisiation Is not rationaily connectad
fo a legitimafe government purpose. in such sirctimstances, review is competent
becauge the legisfalion is arbitrary. . . . I the legisfation dsfining the scheme s
rational, the Act of Parisment cannot be chiafiorped on fhe grounds of
"unreasonableness’. Reasonablensss will only become refevant ¥ if i estabiished
that the schems, though rational, hias the effect of infringing the right of clfizens fo
vole. The question would then arise whether the imitefion i3 justifiable under the
provisions of s 38 of the Constitution and # is only as part of this s 36 snquiry thef
ressonablensss becormes refevant. It folfows ihat f s only &t that stage of enguiry
that the guesiion of reasonableness has fo be considered, ™

i1 SAAPIL howsver, repeatedly confiates and confuses the gquestion of
rationality with issues of disproportionality, unfaimess and unreasonabisness.
Rationality is, however, not the same as or even linked to disproporfionality,
unfaimess or unTeasonableness. The Constitutional Court has made this
expressly clear In the Law Society case; '

*New Naltional Parly of South Afice v Goverment of Hie FRepublic of Spulh Afrfca and Others 1888 {3)
SA 181 (CC) at para 24, guoted with spproval in Affordable Medicives Trust v Minister of Heaith 2006
{3} SA 247 (GO} =t pars 82, See alse: Bel Porfo Schoo! Soverning Body and OHers v Fremier,
Western Oape, and Another 2002 () BA 285 {CC) para 46 - 48
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“It remains to be sald that the raquirement of ralionafily is not directed ai festing
whether fegistation is falr or reasonable or eppropriate. Nor is it aimed &t deoiding
whether there are ofher or even batler means fhat could have been used. Its use is
resticted to the threshoid question whether the meesure the fawgiver has choser is
properly refated to the public good it seeks fo realise. "™

421 The O{msﬁttﬁimél Court adopted the same approach in Merafong:

"The fact thal refionaiily Is an inmoriant requirement for the exercise of powsr I a
consfitufional sfate does not mesn lfhéf g court may lake over the funciion of
gavernment to formulate and impfeméni policy. If more weays than ons are available
to deal with = problem or achigve an objective through legisiation, ang} preferencea
which & court has is immaterial. There must merely be s rationally objsctive basis
justifying the conduet of the legisfatre, "

143]  SAAPIL's fundamental complaint is that it is irrational for Parliament 1o
have enacted a different regime for sonfingency fees for legal praciitioners in
comparison to agrsements of champérty and maintenance, which may be
entered info by ordinary members of the public. This argument, howsver,
overlooks the obvious and fundamental differences bstween legal
praciiioners who enter contingency fee agreements, on the one hand, and lay
persons who enter into champerty and maintenance agreamanis, on the
other. As pointed out by the Fund, there ars four fundamental and overlapping
tiffsrences.  First, legal practifionsrs ars responsible for conducting the
itigation concered. They run the case and are responsibls for athvising on
and taking the litigation decisions. Lay persons who enter into champerty and
maintenance agreements do not engage in any of these activities.

[44] Second, fegal practitioners have specialized knowledge and training
which sguip them to conduct fitigation. They are perceived by their cients as
belng experts on the declsions to be taken. This puts lawyers in a powerful

position to influence the actual conduct of litigation. Lay persons who enter

info champerty and maintenance agresments do not possess any of these

*f aw Seoisfy ot para 32-35

“‘Merafmg Demercalion Forum and Olhers v Fresident of the Repub:m of South Africa and Others 2008
{5) Bh 471 [CC) para 83
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skilis or characteristics, Third, legal practitoners are bound by a range of
efhical duties to their clients.™ Thase duties may well come Info conflict with
their own pecuniary interest in the liflgation when contingency fee agresments
are concluded. Lay persons who enter charmperly and maintenance
agreements have no such ethical or other duties. There is, therefore, no
possibility of 2 coﬁﬂigﬁ of interest in ihis' regard. Lastly, legal pracﬁ‘titmeis are
bound by a rangs of ethical duties o the court® Again, these duties may well
come into conflict with their own pecuniary interest in the iitigation when
contingency fee agreements are conciuded. Lay persons who enter into
champerty and mainiehance agreements owe no such ethical duties o the

court or te litigants. There Is, therefore, no possibility of a confiict of Interest in
this regard.

[45] The Law Commission was mindful of precisely these sorts of
considerations and concerns when it adopted its report on confingency fees,

which ultimatsly i=d to the enactment of the Act. The Commission arficulated
these concarns as foliows;

‘As far as the relafionship between lawyer and cfient /s concerned, i is the
Commission’s opinion that contingency fee arrangements involve the guestion of a
fawyer's professional ethics. These sthical concerns may be laken back fo our
common law and case faw. [ fitigation e professional favwyer's role is {o advise his or
her client with & clear eye and unbiased judgment, Furthermors, & law wer retained fo
conduct ffigation is not meraly the agent and adviser fo the ofient, buf afso an officer
of the cowrt with a duly fo the cowrt to ensure that the cifent’s case js presented and
. conguctad with scmpumus fairness and infegrity. A lawyer who acguires a personal

financial interest in e outcome of Kigation may obviously fmd himself or herseifin
situation in which thet interest conflists with those obligations. %

The Commission showed parficular concern for conflict of interests, whan it
stated thus:

"Anothrer argument against confingency fees is that the financial interest of iawyers in
the ouicome of litfgation may adversely affect their ability fo give dispassionals,
objactive and disinferasied advice af af sfages of the proceedings. For example,
fawyers might advise fhelr clienfs fo sccept selffernent offers, even fhough &

= o £l S v Aollenbach 1971 (4) SA 836 (NC)
Eg Ex parés Swain 1873 (2) BA 427 (I
B3 e Commiission Report aipara 118
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satliement offer is fower then the juogment kely to be gained &t the ¥lal, in order fc
* sectire their fees and evold the additionat expense of the fial ~ which the fawver
migit, depending on the naltwre of the agreement enfered info, have lo mest if
unsuccessiul, It is also argued that the personal involvement with the cfisnt in the

ouizome of the litigation is fikely to place the lawyer in direct conflict with his duly to
the court.

in additior: 1t is said thal & lawyer who has a financial infarest in the recovery may
take charge of the fitigation and disregard the-deslres of the client. The fawyer can
use his or her posftion of superior knowietige fc persuade the client fo pursus a
course of action that is more i line with the lewyer’s interasts and desires than those
of the client. Afthough his conflict may be present in every professional relationship,
i js submilted that I is especially dangerous under a contingency fee arrangement
because under such an arrangement the client surrenders the principal means of
controffing how much the lawyer works, or does nof work, on the cfient’s behalf %

[46] The Law Commisslon conciuded as follows regarding the danger
' inherent In the system of contingancy fees:

"The dangers inherent in a system of conflngency fees are thaf If may creals @
conflict of Inferests in terms of a lawyer's responsibility to his or har cient and the
fawyers duly to the court, may result in fees out of proportion fo the work acluafly
done by lawyars on behalf of tholr clients, may give rise fo an inoreased Joad of

irivolous, spuriots and unmerfforious litigation and may sncowage “ambidance
chasing® "®

The Commission considered these o ba sericus concerns. It considerad,

however, that they should be dealt with by way of statutory regulafion, rather
than a ban on contingency feses:

"in the Commission's view the polential of confingency fees creating & conflict of
Interests betwsen fawvers' duty towards thelr clients and fo the courtz would raise a
serious concem. However, this inherent danger of confingency fees would appesr to
be insufficient, per se, fo waman! the refection of confingency fes arrangements. It
order {0 mainfain the balance between o fewver's duly fo the court and fo his or her
chient, which balance has besn referred o by the Chisf Justice, care shouic be taken
not to disturb the prevailing ethical slendards maintained by fhe legal profession,
Sufficient safeguards should essentiafly be builf infc any system of contingency fees
fo minimize the disadvantages of the system and to guard against s abuse. ™

** § zv Commission Report B bars 3.8 = 3.50.
55} awv Commission Report at para 3.18
8 Lawr Commissicn Report at pare 2,23
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147] - The vast majority of the Commission's concarns, understandably, apply
to iegal praciitioners. The Commission displayved no such concerns in relafion
to lay persons who enter intc champerty and maintenance agreements. In the
- circumstaness, | am of the view that the Act manifestly satisfies the rationality

requirement, There is a clear rational connection n th'e differentiation between
, :iegal praci’iicnérs and thelr dlients and other iaypersnns who may enier into
| champertous agresments, and a legifimate  governmental purpose The
purpese is to cater for the particular risks inherent in confingency fee
agresments between legal praciifioners and their dlients. The Aci doss rot,

therefore, impermissibly infringe upc}n the guarantea of equality under s (1}
of the Constitution,

48] SAAPIL, no doubt, seeks fo butress its “irstionality” argument by
relying on the fact that legal representatives are subject to the rules and
disciniingry decisions of their professional bodies. Whatever the effectiveness
or ineffectiveness- of these self-regulatory regimes, it cannot be that
Parliament's dedsion to iegisiate safeguards rather than leaving them fo the
professional bodies Is irrational. Parliament’s objective In enacting the Act was
not meraly 1o put the right of a practitioner to charge contingsncy fees beyond
doubt. Had that been the case, then thers would have bsen no need for the
Act 1o be as detailed as 1t s, As Is spparent from the énswering affidavit of the
winister, ihe intention of Parfiamert, for good reason and in compliance with
the recommendations of the Law Commission, was to properly regulate such
agreements — something that is starkly absent from the ruling of the Law

Sodlety of the Northern Provinces permitting its members to enter info “so -

- called contingsncy fae agreaments” oulside the prascripts of the Act. | agres.

9] The Law Society of the Northern Provinces has to date not put in place
m?gs eimed at addressing the periinent risks of overrsaching by its members
which may result from contingency fee ayrangements. K has also not
- promuigated 8 cap fo the percentage of the capitaf that may be recovered by
sttorneys. Nor has it promulgated a cap on the upfifi of the normal fees. The
only guideline of any note promuigated by the Law Society of the Northern
Provinces is that the attornsy's remuneration must be fair. However, in my

02:01 DHL 8107-834-71
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view, what is to be regarded as fair, in the context of contingency fee
arrangements between attorney and dlient, is not easily determinable in the

absence of proper guidelines relating fo the nature and form of contingercy
fee agreements.

i50] limportart t© bear in mind that b}{': {he fime a case goes o court, the
atforney has paid out on average tens of thousands of rands® and has
worked for years without debiting any fess from the client. Naturally, by the
fime the trial is conducted, the atiorney is sagar to recover his fees and close
the book in order to maximise his or her cash-flow. If the matter is unable o
satfle there will be ne recovery of fees for yet another year or sc. Therefors,
unsurprisingly, matters of this mature invariably setfle. The possibility of a
conflict of interest, in this context, is thus very real. There is, morsover, no
tefailed accounting by afforneys under the ‘so-called common law
contingency fee” arrangement system. There Is apparendly alsc no attsmpt fo
astablish whether the atiorney's fee calculated as a percentage sxceads a
100% increase of the normal fess of the attorney or not Lastly, the
percentage at which attorneys undertake to work on contingency invariably
exceeds 25%. In my view, the imposition of limitations and safeguards by
means of siatutory measures, In so tenuous a context that is arguably open to
abuse, can only be for the public good.

[61] The issue of self-regulation by professional bodiss versus statutory

repulation was fully considered and addressad by the Law Commission in its
Report:

“... [TIhoss not in favour of the introduction of s contingency fee sysiem providing for
the payment of an upiit fee, hold the view fhal the legisfalion governing specuistive

fees ... are unnecessary and contend that the regulation of such fees should be leff
in the hands of the profession ... '

fiotwithstanding the danger of over-regifation, the Commission is not convinced fhat
safeguards and requirements for vafid contingency fee agreements should be

7 In De e Guerre it ameunted to an amount of K120 OG0, whish he altomey of record had carried jora

pesiod of two years
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axcluded from its proposed draft Bill. As Is evident from the comments recelved and
discirssed In this repont, there s a grave concem that confingency fee agreementfs
may iead to abuse and may disturb the high elhical standards mainfained by the

fegal profession up fo the present.  The Commission conceties thal thers are

dangers aftached to the Implementation of a confingency fee system and expressed
the view, in Working Paper 83, that if such a system should prove 'ts be desivabls,
confingency fee agreements should be foriffisd in legisfation, firstly: o remove
conmon faw prohibitions thereupon and, secondly, to prescribe clearty the limitations
arid controfs to which they should be subfected so as nof fo breach the refationship
between lawyer and clienf and fo impact adversely on public pofiny, ...

The Commission regerds these safeguards as o jmporfant that they ought to have
statutory force and should not be deaff with simply as recommendations of fhe
Commissfon which do nof have the force of law and may or may nof be complied with
by the professional bodies. The Commission’s visw was refterated by Advocate AJ
Louw of the Preforia Bar who sfafed that a system of contingency fess must be
regulated strictly, in the form of fegistation, in view of ihe possibitify that different ssts
of riles might be agreed upon by different Bars and different Law Socieffes who may

not even agree among themselves as fo what precissly the accsplehie arrangements

showld be. Morsovar, persons who are not frembers of, for instance, the Bar, might
fake the view that they are nof bound by any rules lefd down by the various Bars in
this respect. ... The Commission is afso of the opinion that statufory measires will
contribute to establishing uniformity of the law in alf paris of the country...

The Commission therefore concfudes that any system of contingency fees shouwid be
regufated stafutorily and thal, afthough practical experience with confingency fees
may eventually require amendments io the proposed Act which may be
cumbersome, the safequards, fimitations and confrof of contingency fee agreements

are of such importance that it /s deemsd fo be it fhe public interest thaf they cannoi
be altered easity.” ™

[52]1 | am of the view that far from being frational, this approach is both
laudable and sensible. As maintained by the Fund, SAAPIL's rather
remarkabie proposition that Parfiament has no ffght to put in place special
statutory protections to prevent abuse by lawyers acting on confingsney - and

that Pavliament was constitutionally obligated o leave the raguistion of

T Cormmission Report af para 4.94 ~ 4.97
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contingency fees o the professional bodiss concemned - s therefore

unsustainable as a matter of constitutional law. SAAPIL's primary rafionality
challenge to the Act as a whole, under s (1) and s 1{c) of the Constilution Is,
accordingly, without merit. '

Enguiry under s 8{3} of the Consfifution

53] What remains then Is the argument based on unfair discrimination.
However, as indicated earfier, having sstablished that there s & rationai
connection between the distinction (betwsen iegal practifioners and their
clients and other laypersons) and & legitimate governmental purpose, there is
no violation of 5 9{1) and that is the end of the 5 § enguiry, There wouid,
thersfore, be no need for the Court to consider whather thers has been a
violation of s 8(3} of the Constitution. Howaver, in view of SAAPIL's repeated
assertion that the Act discriminates between legal practitioners and their

clients and other laypersons, it Is important to examine SAAP|L’s challenge to
the Act on this ground.

[B4]  Turning then to the applicafion of the prohibition of unfair discrminaticn
under s 9(3) of the Constitution, the first guestion for cénsjderaﬁon is whether
the Act unfaiily discriminates. If it ciffersntiates on a ground specified iﬁ 5
8{3}, then it Is presumed to be urfair discrimination. However, in a case such
as this one, where the differentiation is not on a ground speciied in s %3}, the
question for consideration is whether the differentiation is made on the basis
of “aliibutes and characteristios which have the potenfial to impair the
fundamental human dignffy of persons s human beings or to affect them
adversely In a comparably serious manner”. If i doss, then this constitutes
discrimination. The court must then consider whether the discrimination is
"iaif’ of “unfai’. The right to dignity is central fo this enguiry. The
Consfitutionad Court reiterated this in Weare;

"Whersas the core of s 8(1} is the Idse thal no one Is above ar heneath the law and
trat alf persons are subjeca‘ to law imparfially applied and adminisiered, the core of

EOt0F NHL B10¢-934-41
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the right against discriminetion i s 93} fe dignity, Differentiation hecomes unfalr
discrirination when # /s based on grounds that have fire polential to impact ipon the
fundamental dignity of human beings. As He court has held, these are grounds thaf
... have the poienffaf, when manipulated, fc demean persons in thel inherent
humanfty and dignity . . . . In some cases they refafe fo fmmufable biofogical
affributes or characteristios, I some fo the associafions! iife of hurmans, in some fo
the infeflablual, axprassive and religlous dimensions of humanity and in some casss
ts & combination of one or more of fhese features.”™

[55] SAAPILL contends thet the Act discriminates between legal practitionsrs
and lay persens, To demonstrate this, SAAPIL Is required to show that the

differentiation is on & ground specified in section 3(3) of the Constitution or -
that objectively the ground of differentiation was “based on atiribules and

characteristios which have the pofential fo impalr the fundamental human
gignity of persons as human beings or to affect them adversely in &
comparably serious manner™®

[56] SAAPIL concedes that the differentiation does not oocur on any of the
listed grounds sef put in section 8(3). it must, thersfore, in order o slicceed
with its chaii&ng’é to ihe Act under s B(3) of the Consfitution, demansirate that
the Act as a whole discriminates unfa‘xr!y becsuse it differentiates in a manner
that impairs the fundamental human digniy of legal praciitioners and their
clients or affects them adversely in & comparably serious manner, SAAPIL,

- however, barsly suggests that this is the case. It makes only a peripheral

reference o the right 1o human dignity in & single paragraph in s heads of
argument, and then only in relation to section 4 of the At not the Act as a
whole, The right fo human dignity was also barely touched upen in argumert,
despite the fact that SAAPIL's main consfitutional attack t© the Act is based
on an assartion of “discriminatiory”, The differentiation in the Act between legal
praétitianers and their clients, on the one hand, and lay persons who may
enter info champertous agreements, on the other, doss not in my view,
constitute unfair discimination. 1t does not have the potential to impair the
fundamental human dignity of legal practitioners and their clients as humen

B Weare 2000 {1} SA BOD-{CC) ol para 72
™ Harksen at pare 54
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beings or to affect them adversely in a comparably serjous manner. The Act
- consequently does not viclate the prohibition of unfair discrimination in s 2(3}
of the Constitution.

The Challenge to s 2 of the Act

1871 SAAPIL coftends that & 2 of the Act is unconstitutional. Section 2 of
the Act sets out the fimits regarding what fees may be charged under a
confingency fee agreement. SAAPIL contends that sections 2(1) and 2(2) of

the Act viclate the right fo 2 fair hearing in section 34 of the Constitution. It '

clalms that s 2(2) caps fees at Yoo low & feval, but gives neo indication of what
the corrsct level of the cap should be. is second complaint is that the
prevailing cap is far too inflexible because it sets a single threshold for the
maximum soringency fes, which agépiies to all types of cases. SAAPIL,
therefore, contends that currsntly the Act leaves the practitioner with Titie
choice but to turn the prospective client away or fo enter inte a common law
contingency fee agreement,

(58] Therels, inmy visw, no evidence on SAAPIL’s papers fo support these

contentions, 1 does not claim that s members have tumed away clients
because of the réstrictiuns in s 2(2) of the Act or, for that matler, that they
would do so if the present application was dismissed. Without such posiive
fadtuai averments, the suggsstion that sections 2{1) and 2{2) of the Act violate
s 34 of the Consfitulion s entirely speculative and unfounded. Morsover, in
fhe analogous context of fime-bar provisions, the Constitutional C::s{srt has
gmphasised thal s 34 of the Constitution doss not allow litigants an
unbounded and indsfinite right fo institute Jegal proceed?ngs. i merely
requires that they be afforded a “real and fai”’ opportunity to do so.”™ Thers s
simply ne svidence before the Court fo suggest that sections 2(1) and 2(2} of
the Act prevent litigants from having a ‘real and falr” opportunity of instituting

Phioklomi v Minister of Defence 1987 {1} SA 124 (CC) para 12 Poigietar v Lid van die Uitvosrante
Read: Sesondheld, Provinsiale Regsring, Sauleny 2001 (1) BCLR 1175 {CC} pera §; Moise v Gresisy
Genmision Transitional Local Councl Minister of Juste snd Gonstifutional Development nlervening
{Woman's Legal Canfre as Amicus Curlae) 2004 (4} BA 491 {CC} para 14, Engsibreshf v Road Actidsnt
Fund and Another 2007 (8] 34 86 (CC) pera 31
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legal proceedings. SMPEL has accﬂrdmgly not demonstraied any limitation
- tos34ofthe Gfansiliutmn B

(58] Moreover, It s notable thet & 2 of the Act was adoptsd by Par!‘ament_

“and the Law Commission -only after the Commuss ion paid-dlose attention fo
sotnparative experience. In adoptmg the . proposal that the maximum
surcharge should not excsed 100% of o;dmary fess, the Commission noted
that such a surcharge had been introduced in Engl'aﬁdiand Wales and

advocated In Ausiralia. It adopled the reasoning of the Australian access to
Justice Adviscry Committes:

Wie think that & maximum T00% uplift bears e sufficient refationship to the chances
-of success and Jallure over a range of cases fo encouage fawyers fo offar

contingency fee arangsments io their cfients, while pmt&cfzng clienis from excessive
feg 5 i

The Law Commission alse viewed the 25% maximum limit on fees as being
an Important safeguard In order to “prevent that alf proceeds are swallowed

up I legal foes™. In this respect too, the Commission relied on the fact that

England and Wales had imposed a2 meximum ¥mit on fees of 25% of the
proceeds of an acfion.™

[80] In adopling the limits in s 2{2) of the Act, Pariameni solght fo give
effect to the need for access to justica: I recognised correctly, in my view,
that access to justice would not be promoted by unlimited contingency fees.
On the contrary, in order fo protect members of the public and énsure that
they benefited from litigation conducted on their 5aha!f, t was necessary fo
impose certain limits on contingency fees, Without such iimitations, the right of
aceess to court for many litigants might be rendered maaningless beéause
even If they were able to get fo court and succeed, they wouid derive litie or
no financial benefit from sueh sour proseedings.

“ Law Commission Report at para 4.40 and 4.41.
3 - Law Compmisslon Report atp £)
* Law Commission Report 6t £.16 and 4.111
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B1]  BAAPIL tonténds for g situation where the level of contingency feas,
permitted by the Act; would depsnd on arangements which may be struck
betwsen g |egal ;ﬁract‘liioner and his of her olient “under & flexible sysfem that
is impossible under the rigid system of maximum fess" created by the Act
Giuite how the-!eg'isfaturs could ever hope fo achieve this without abolishing
the limits on contingency fees ;aitogether is not t:lgér. It thus appears that for
SAAPILs argument o succesd, i must demonstrate that the Constitution
requires that the fimits on contingency fees be abolished allogether. This
argument, in myy view, is unsustainable. Apari from the United States where

contingency fees ars largely unregulated, | am unawara of any camparable -

Jurisdiction which allows contingency fes arrangements without an':e.f fimitations
- on the amount that may be chargsd. As Druker in his book “The Law of
Confingsncy Fees in South Africa” explains, after having conductied a survey
of the comparative international pesttion:

"I order to combat the abuse of such agreements and fo conserve the lawver/client
refafionship, a substantial niznber of safeguards have aither boen Infroduced o are
being considered by ofher jurisdictions. Thess ncfude provisions as fo the mit to be
placed on increased fees {ranging from abouf 5% fo 100%), fe parfivulars thet the
contingency feg agresments shouwld cordain, provié;‘on for cooling-off pariods and
review of such agreaments by the watchdoy boofles concemed and fhe courts. The
lirits on increased fess are, in some insfances, statuforily prescribed and in others
merefy reguiated by the rules of the appropriate faw sociefiss,™

[62] In the circumstances, | am of the view that there is no limitation of any
right ocoasioned by s 2 of the Act. Even if there was, this would amount o a
permissitie and justifiable limitation in terms of & 38 of the G:mstﬁuﬁcm as
contingency fees arrangements, as envisaged in the Act, serve o faciiitate
access 1o justice as opposed fo denying litiganis such access, where they

may otherwise not be able to afford to litigate. As recognised by Fourie and
Sarkin.

% Dniker, Tha Law of Coningency Fees in South Aice (2007 at 91

(gh NHL B10C-834-91

2

9

GE0/960 4



. - __35

TCllose reguletfon of confingency fee agreements s clsarly essentfal both fo

-safeguard individual dients end fo ensure that the public intsrest is served by

" aliowing confingency agreements into our faw”. ™

Chaflenge to s 4 of the Act

[83] Section 4 of the “Act deals with the issue of setflement when 2
Cezntingency fes agreement has been entered Into. |t provides, in essencs,
that such a matier may only be 'settled after sffidavits from the legal
;ﬁractiﬁener and client have been filed, with court or if the matter is not before
court, with the relevant professional body. The affidavit of the legal praciitioner
must set out: {a) the full terms of the settiement; (b} an estimate of the ammunf ‘
or other refief that may be obtained by taking the matier to trial; (¢} an
estimate of the chances of succass or failure at trial; (d) an cutline of the legal
practitioner’s fees If the matler is setiled as compared to taking the matter fo
friel; (&) the reasons why the sattlement is recommended: {f; that fhe matters
set out above ware explained io the dlient, and the steps taken to ensure that
the client understands the sxplanation; and (g} that the legal practitioner wes
informed by the client that he or she understands and acce@ts the terms of the
sefflement. The affidavit of the olient must siate that: {ay he or she was
notified in Wriﬁhg of the terms of the settiement; (b} the tenms of the sefflament
were axplained o him of her, (¢} he or she understands and agrees o them;
and (d) his or her atlitude to the setlement.

[64] SAAPI contends that s 4 constitutes an infringement of sections 10
{the right to human dignity}'. 14 (tha right fo privacy); 34 {the right fc & fair
public hearing); 35 {1}a}, (b), and {c} andéﬁ{S}{h} and {j} {the right o remain
silent and the priviege against selincrimination) of the Constifution. SAAPIL
contends that s 4{1}(é} of the Act is especially drastic and far-reaching
because in personal injury cases, the explanation of the rezzons why the
settlement is recommended may entail the disclosure of private medical
details, such as an individuals HIV status. It contends further that in =
conventional commercial cass, the litigant may prefer to seitle than have his

4 Barkin and N Fourle, “The Confingency Fees 8ilk oosning e doors of Jjusfics or Pandora's Box?”
S& Pubdic Lew {1587) volume 12, 214 st 218
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or her finances subject to scrutiny in open count, particularly if he or she has
been less than scrupulous in filing tax returns. Lastly it contends that an
opposing party, armed with the information contained in the seitlemant
affidavit required to be filed in terrﬁs of & 4 of the: Act, is in a posifion to retract
the offer if he or she 20 chooses, once i is recognised that there has yet o be
acceptance of the offer of settlement that is being presented to the court.
These difficulties, it argues, render s 4 of the Act "unworkabla in practice”.

[65] SAAPIL's contention that s 4 of the Act constitutes an infringement of .
the rights to remain silent and the privilege against seif-incrimination under s
35(1)a), (b}, and (c) and s 35(3)(h) and (j) of the Constitution respectively, is
completely unsustainable as s 1(v)’’ of the Act makes it abundantly clear that
the Act has no application to criminal proceedings. Furthermore, in relation to
the challenge o the Act, on the grounds that it infringes upon the rights to
dignity, privacy and to a fair trial, SAAPIL has once again failed dismally to put
up evidence, on its papers, to support these challenges. Nor has it provided a
single aciual example to demonstrate any such infringements. SAAPIL's
claims are, therefore, entirely speculative and unfounded. Moreover, even If
these facts had been established, they would not demonstrate any limitation
of the rights concerned. As submitted by the Fund, section 4 does not
oreclude courts and parties resolving these concerns if they were ever fruly to
arise. Thus, for example, if a given client was truly concerned about the
disciosure of private medical information, the attorney could ask the Court {o
direct that the affidavit containing such information be sealed and not be
made available fo the public. Simitarly, if the real concern of the plaintiff is
that a particular defendant might retract a settlement offer upon sight of the
affidavit, the plaintiff could insist that the offer be kept open until after the
Court has considered the affidavits. Accordingly, | am of the view that there is
nothing in section 4 of the Act that impermissibly fimits any constitutional right
under s 36 of the Constitution, |

s 1{v} of the Act provides:

" ‘nroceedings” means any proceedings in or before any court of law or any triibunal or funsfionary
fiaving the powers of & cowrt of law, or having the power to issue, grant or recomimend the issuing of ey
ficence, pamit or olher authensation for the perforrmance of any act or the carrving on of any busingss
or other activity, amd includes any professionsf services rendersd by the legat practilioner concemned
and any arbifration mocesdings, but exchudes any oriminal proceedings or any proceadings in respect of
any family law matter.”
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186] Finally, even If SAAPIL wers to establish a imitafion of consiitutional
rights, this Court is reguired to have regard to the critical importance of
profecting dlients subject to contingency fos agreements in the confext of
setﬁéme‘nts. The Law Comrmission drew spscific attention to this danger in its
Report : | “

"Ancther argument against contingency feas is that the financial inferest of fawyéﬂa' iy
the cufcome of Hifigation méy adversaly affec! their abilty fo give dispassionaie,
ohfective and disinterested advice af afl sieges of the proceedings. For example,
tawvars might advise their c!:’ena‘s' fo accept sefffemant offers, even fhough 2
setilament offer is fowsr than the judgment ikely to be ga}ned at the irlal, in order o

secure their fees and avoid the additional expense of the frial — which the lawver |

mght, depending on the nature of the agresment entersd into, have fo mest i
unsuccessiu.’

Simiflarly, in proposing-its varsion of & 4 of the Act {which is different to the
final version adopted by Parliament), the Commission racorded that:

"The judges of the Appailate Division expreséed concern thal, as i the LS4, # may
oiten be financially more atvantagecus to g lawyver fo seffie a case guickly without
spanding foo much time on iL™

[67] 1t was these risks, in the conteixt of setflement, that lad 1o s 4 of the Act
baing introduced. As Mo;ape]o- CJP observed in Mmfmkeng the purpose is fo
ersure fhat the supervisory or monitering process of the court was presant
when contingency ‘matters settied.®® It also does everything possible to
ensure that the clisnt is made aware of the prospects of success, fes options
and 8¢ on. These are plainly laudable and important measures which
outweigh the marginal fimitation of rights contended for by SAAPRIL

™ sw Commission Report gt pera 3.8,
™ Law Commission Report at p 94
B dofokeny ot para 54 - &1
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Accordingly, the chalienge o s 4 of the Constatutton is. patently iackmg inmerit

and falis to be distmissad.

[B88]  Forthe reasons staled, SAAPI's constitufional cﬁal%enge to the Act as

“& whole Is without merit and falls to be dismissed in its enfirety.

[82] | In the resulf, | maks the fcilcv?ing érder:

(13 The application Is dismissed with costs which costs shall inglude the
costs consequent upon the employment of two counssl,

A

F. KATHREE-SETILOANE
JUDGE OF THE RNORTH
AND SOUTH GAUTENG
HIGH COURT '

{ Agrsa: |

IVDGE PRESIDENT OF THE
GRTH AND SOUTH
GAUTERG HIGH COURT

{ Agres:

H. FABRICIUS
JUDGE OF THE NORTH
AND SOUTH GAUTENG
‘HIGH COURT.

Counse! for the Applicant M Brassy SC with K Hopkins

Attorneys for the Applicant: Rontgen and Rortgen ine

Gounsel for the First Respondent: G Pelser 8C

Afttorneys for the First Respondent: The State Attorney

Counsel for the Intervening Party: Marcus SC with 8 Budlender & N Mayom
Attorney for the Intervening Party: Lindsay Kelier
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