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t1l This is an application for leave to appeal to the full bench of this

division against the whole of my judgment delivered on 2g January

2015. The grounds of appeal are contained in the notice of appeal

and I do not deem it necessary to repeat same. I ordered that heads

of argument be filed and that the parlies appear before me if they so

pleased. I further warned the parties that I will proceed with the

application irrespective of their appearance. I was only favoured with

respondent's heads and applicant failed to provide me with same.

Applicant likewise failed to appear before me.
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on the strength of the foregoing grounds of appeal, applicants submit

that in the circumstances there is a reasonable prospect of success

and that another court, constituted differenfly, may come to a

different conclusion. The application is opposed. The respondent

contends that none of the grounds of appear have any substance and

that there is no reasonable likelihood that another Court will differ
from me on the conclusions t reached on the issues raised.

It is trite that leave to appeal should not be granted unless the

applicant satisfied the trial court concerned that he has a reasonable

prospect of success on appeal. The issues at hand relate to whether

there was merit in the application in terms of section 3(4) of the
lnstitution of Legal Proceedings against Certain Organs of State Act
40 of 2002 ("the Act") and whether respondent unduly delayed
instituting the condonation application.

I concluded in my judgment that it is implausible, based on the course
of events, that applicant could have consurted and instructed an

attorney to institute an action before expiry of the notice period. I was
satisfied that all three requirements encapsulated in section 3(4)(b)(i),
(ii) and (iii) were established. I was also satisfied that the attorney's
admitted neglect to timeously proceed with the condonation

application should not in the circumstances, debar the applicant from

relief.
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l5l After having revisited my judgmeht and having re-evaluated same
with the notice of appeal as well as the heads of argument proffered
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herein, I came to the conclusion that appricant has no reasonable
prospect of success on appeal. ln his heads of argument, Mr. Mullins

SC moved for an order dismissing the application and that costs

include those of two counsel. r do not believe that the respondent,s

choice to employ two counsel was warranted under these
circumstances and I will accordingly make the following order:

1. Leave to appeal is dismissed with costs.

. MOENG, AJ
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