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[11 The applicant has approached this court for a spoliation order. The
applicant’s contention is that she was in peaceful possession of the property

when she was despoiled by the 1* respondent.

[2] The 1* respondent is opposing the application and contends that the
matter should not be heard in the urgent court. He denies further that the
applicant was despoiled of the property and contends that she vacated the
property of her free will and he took over the property with the consent of the

applicant.

[3] The factual background is that the property was initially owned by the
applicant when it was sold on auction through the sheriff on 4 December
2014. The 1™ respondent bought the house and subsequently sold it to the 2"
and 3™ respondents who are presently in possession of the property.
According to the 1* respondent the property was registered in the name of the

2" and 3™ respondents on 29 April 2015,

[4] An application for spoliation relief is urgent by nature.



[5] The question at this stage is whether a spoliation order can be granted

under the prevailing circumstances in this instance.

[6] It has been held that if a third party had notice of the spoliation when
taking possession, there is much to be said for the view that spoliation relief
should be granted, not because the third party is a spoliator but because he

or she had notice of the spoliation when taking possession.’

[7] The reasoning is based on the essential nature of a spoliation order,
namely the restoration of possession. The spoliator cannot restore possession if

he does not have it.”

[8] Not much is said about the 2™ and 3™ respondents in the papers before
me. The 2™ and 3™ respondents are not opposing the application. The little
of what is said about them is gleaned from the answering affidavit of the
1* respondent. The 1* respondent contends that he sold the property to the 2"
and 3" respondents and that the property has already been registered in their
names. He does not attach proof of such sale or transfer of the property.

From the reading of the applicant’s papers it appears that the applicant is
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aware that the 2™ and 3™ respondents are occupying the property. She does
not, however, specifically deny the 1* respondent's allegations that he (the ™
respondent) sold the property to the 2™ and 3™ respondents or that the
property is now registered in their names. |, as a result, have to infer that the
applicant admits the averments made by the 1" respondent in respect of the

sale of the property.

[9] There is no evidence on the papers that indicate that the 2™ and 3™
respondents had any knowledge about the spoliation or of the pending
proceedings when they purchased the property or when they took transfer.
As | have said not much is said about them in the papers. | consequently have

to infer that they had no such knowledge.

[10] To my mind, even if | would have found in favour of the applicant in
regard to the relief she seeks, namely, the spoliation order, such an order,
directing the 1* respondent or the 2™ and 3™ respondents (the new owners) to
restore possession of the property to the applicant, would have no practical
effect. The 1* respondent is not in possession of the property. The 2™ and 3™
respondents have not deprived the applicant of possession — | have already
found that they had no knowledge about the spoliation or of pending

proceeding when they purchased the property or took transfer.



[11] Inthe premises | order as follows:

(a) The application is dismissed with costs.
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