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IN THE HIGH COQURT QF SQUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NO.: 89486/2014
DATE: 22/05/2018

K

() REPORTABLE: YES/NO
@} OF INTEREST TO OTHER JUDGES: YES/NO
&  REVISED: YES/NO

DATE SIGNATURE
In the matter between:
SHELL SOUTH AFRICA MARKETING (PTY) LTD Applicant
an‘d
H L HALL & SONS (GROUP SERVICES) (PTY) LTD First Respondent

K207 4/49898/07 ¢/a TIEKIEDRAA! EIENDOMME (PTY)LTD  Second Respundent

REGIS-TRAR OF DEEDRS, PROVINCE OF MPUMALANGA Third Raspéndent 106

SJUBGMENT e

SERTELSMANN J
{1l Thae Applicant is 8hell South Africa Market!ngj (Pry)-Lid (praviously known as
Shell Sauth Africa (Pty)-Lid), a company with fimited liabifity, duly ragisterad

/f:wt;l incgrporated as such accarding to the company |3

of Bouth Africa with

/
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registration number 81/00848/07 and its principal place of business and

ragisterad head office sityaled at Twickenham Building, The Campus, 57

Sloane Street, Bryanston, Johannesburg

The First Respondent js H L Hall and Sons (Group Services) (Pty) Lid, a
company with limited liabilily duly registered and incorporated as such
according to the company laws of South Affica with registralion number

1921/008878/07, having s registered address situated at KPMG Forum, 33

Van Renshurg Street, Nalspruit.

The Second Respondent is K2014/49699/07 t/a Tiekledraai Elgndomme (Pty}
Ltd Id the agreement (a company to which only 8 registration number can be
allocated as to date) whish Is a comb_any with limited liabitity duly registered
and incorporated as such according to the company laws of South Africa,

having its registered address situated at Halls Gateway, Mataffin, Nelspruit,

Mpumalanga. L
The Third Raspondénf is the Registrar of Deseds for the province of

Mpumalanga, with its business address situated at 25 Bell Streset, Neispruit.

The Applicant Jeased from the First Respondent during Movember 1891 a

2%

10

—portion-of-Portion 13 of the farm Riverside " Thy Tegsed property s dgsdérived

in a written agreement of lease which the parties entered into as “that portion
of the property meastiring + 8550 (six thousand five hundred and fifly) square

malres, mors [Ully described on the plan annexad herelto, marked A", togalfiar

7 acoordarics with

with the buildings and improvemenis (o be sracted hsreo

20
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the plans and specifications annexed hersto, marked ‘B, agreed between

Shell and the Lessor {comprising & garage, filllng and service station)”.

The Isase provides that the Applicant shall have beneficlal oceupation of the
pramises for an Initial period of 20 years, with an option to further renew ths

lease for a furthar 10 years.
Clausa 21, headed “‘GALE" provides for a right of pre-emption, granted by the

Lessor, the First Respondent, (o the Applicant as Lessee:

(.'P'ﬁ'g) At any dme during the cursncy of this lesse or any extension
merécf ihe {,ess‘af undertakes that I will not sell, or otherwise
dispose of, the premises or any poriion z‘h.erao.v‘; fo any third parly
without first having offered 10 Shelf lo sei or disposs of it ,or the
relevant portion thereof. fv Shell, on the identical terms and
cotictitions irf alf res,agcfs upon which the Lessor was prepare& to sail -
or d?s@ass. of '}'z‘,‘or‘tha rafevant po}ﬁon thereof, to the third parly, and
for tbis end the Lessor further &nderfakes -

21.1 that It wil, before selling or offierwise disposing of the
premfée& or arly porfion thereof ta any third party, first offer to
sell or dispose of Hs, or the portion thereof in question, to
Shell in writing on the identical ferms and conditfons in aif

respscts upon which i Is preparad or is desirous of selling or

21.2 in the offer referrad fo In 21, Y, furnish the terms and
canditfonrs in all respects upon which it is prepared or is

desirous of selling or disposing thersof ta the third parfy, save

that it shall not be obiiged to disclose to Shell the name and
1} address of the inird party: .y

35
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21.3. the offer referred fo in 21 and 21.1 shall remain open for a

27.4.

21.8

period of 30 days, [thirly], from the date of receipt theraaf by

Shefl;

should Shell decling the ssloff, or not accapt it within the said

period of 30, [thirty] days, the Lessor will not thersafter

dispose of the premises, or the portion therecf In question, 1o
the said third party or at a price lower of on lerms and/for
conditions more favourable in anyway af all, fo such third
party, z‘hé}::ﬁce, terms and . condifions uporn” which the offer
was made lo Shell in tarms of 21, ?.‘

faifure on Sheif's part to acoept any offer made o i/ in terms of
the afer@gafng ‘shall entitle the Lesser lo dispose of the
premisas, or the relevant porfion thereof, ta the third parly in
gliestion, but no one else, u,cm‘n farms no;‘ mare favourable to
such thirg party than the last offer refused hy Shell, uporn
condfffon that any such sale ar disposal shall not be
conoiuded withou! first Binding the third party to the terms and
condltions of this laase, Fallure on Shell's pardt to accept any
such offer shail in na vway affect the beigations undertaken by

e Lessor as sel forth elsewhsre herein.’

10

20

It is this right of pre-emption that the Applicant seeks to enforce In this

application, which is opposed by the First and Second Respondants, Clause
B D e

36

21'and 27.1 clearly determine that Shell is entitied to bs aware of all clauses =

of a proposed purchase agraement the First Respondent as owner intends to

enter inta with the intending purchaser before it Is obligad to consider whether

to exercise its right of pre-emption. Strong support for this conclusion is found

in the use of the words “identical terms and conditions

11 all raspects” upo;
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which the sefler, First Respondent, is prepared to sall,

When the First Respondent entered into negotiations with the Second

Respondent during October 2014 for the salg of the premises it sent the
Cpp- §3-24)

following message to Shell at page 84 and 85 of the papers from Hubert De

Haas, with his address, dated 28 Cciober 2014 to M L Hall and Sons [Fty] Lid

for the attention of Mr Craig Lewis, In other words, this i3 the offer which was

recelved from the second respondent by the first respondent of which a copy =

- was then sent to the appiicant:

“Ar Lowrs,
RE: _OFFER TO PURCHASE: _PORTION 1 _OF ERF 48, 10

MATAFEN TOWNSHIE

The purpose of this letter is to confirm the recent diseussions

- redeting to the purchase of the aboye properly.

We hereby confirm
7. That the subdivision of Erf 48 has bean approved.
2 That the filing station FS Is erected upon poriion 1 of Erf

48 and which is presently leased to Sheil in terms of a

notariaf tong term lease,

3. That your company has indicafed that it Is preparad fo....

acpept offars for the purchasse of parfion 1 of Erf 48, 20
Matafart Township.

4., That Shelt has the right of first refuzal.

5. That an offer of RI7 milficn, [Sevanisen nilion rand].

with VAT baing zero rated, is ereby made 0 your
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company for the purchasa of

& 1. Portion 1 of EiF 48 whereupon a Shell filling stafion

5.2,

§.3.

is erected,
The notartal fong term lease agresment concluded
with Shefh

The site licenses.

8. That the offer as set out herain is subjec! ta:

€1,

g.2.

8.3.

8. 4.

B.8.

6.7.

The terms and conditions of the band grantsd by
Nedbank, a fnancial institution, subject lo the

normal fending criteria for commercial loans of &8

- Sirmifar naturs;

The purchase price in point § is the fuli purchase

price  with  the exception of transfer and

conveyancing costs;

That the offer Is madeinmy CaHECIIY 88 director of

- Tiekiedraal Eienclamme [Pry] Lid,  registration

numbsr 2014/48899/07;

That an order for the sale fo be zero rated
Tiekisdraai must be VAT registered,

That the offer as contained hersin will be referred

to Shell lo ehable them fo exercise thelr right of

firef refusal;

10

20

40

That-dn-the-gvent-of Shefi-falling to-exercise ftafirst
rght of a refysal to purchass, will g formal sale
ggreemant ba contluded upon accepfahce of the

offar as sel aut harsin:

That the further (farms and conditions fo he

elntr)
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Kindty acknowladge receipt,
Yours fafthfully,

HUBERT DE HAAS

(in my capacity as director and duly avithorised theretn)”.
(p. s8)
This notification did not comply with clause 21 and 21.1 and expressly
recorded that the full and complete terms of the intended contract had not yet

heen defined. Ccnsequanti'y, the fact that the Applicant was informed of tha

éxistence of the as yst uncompleted and stili to be finally negotiated draft

agreement between the First and Second Respondents on 30 Septsmber

2014 did not trigger the ccmmencement of the 30 day period within which the

applicant had to exercise iis pre-empted option. That this was the Applicant’'s
view, Is clear from the email messages that passed hetween Mrs Ryder on

bahalf of the Applicant and L.ewis on bahalf of the First Respondent on pages

88 to 92 of the papers.

The First Respandent’s reffance on the email of 30 October as having given

proper naféffcat’fon to the Applicant to place it on terms to exercise its right of

1339

4|

10

193]

pre-emption within 30 days of that date is misplaced. First Respondent’s

argument that it contained afl that was necessary to inform the Applicant of the
(p$8)

intended transaction (s incompatible with the express words of clause 21 and

21.1.

The  Second Respondent's  argument that the message

20

af
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30 October constituted substantial compliance with the clausss | have quoted
must founder on the same rock. The first time thers was compliance with
thess clauses was § Decarnber 2014 when the final contract signed by the first
and Second Respondants was sent to Mr Ryder. The Applicant Immediately

exarcised its right of pre-emption vpon receipt thereof,

It follows that the Applicant must succeed. The order that was proposed,
narnaly, that the Applicant will step info the shoes of the Second Respondent

iz not contraversial and was not contesied in argument.

Cpp 331 332
An order is congsquently made in terms of the draft order dated 20 May 2015
which reads as follows: ' 10

“Having read the papers and heard counse! in the maiter an order js mads

in the following ferms: )

{pp ini- 117)

1. it is deciared that the agreement, R515, o the founding affidavit, is
deamed to have hean conciydad behyeent the First Raespondent as

the gsller and the Applicant as purchaser;

2 The First Respondent Is ordered [0 lake alf necessary steps fo

ensuré transfar of the property inta the name of the Applicant:

3 tn the evenf of ihe First Respondent falling to fake all nacessary

Respondsnt to fake such ateps, then and in thaf svent the debuty 20
Skeriff is authorised o sign alf necessary domimenfs for and or
 behalf of the First Respandent (0 ensure that the property, Portion 1
of &rf 48 Maigffan Township is transferrsd into the nameae of the
Applicant
4, Cosgls of the Applicant (0 ba paid by the Respondent jointhy andf

saverely the wne to pay the other fo be absojved, thegttost of tha

Steps Within. 10 days. from. .qemant- by t0e. Applicart-f-—the—fFirgt
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N
applicalion will inchide the cosis of bolh parts A and B of the

application and the appearances associafed therewith.”

Signed at Pretoria on this___ day of 2015,

E BERTELSMANN
Judge of the High Court






