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1. The applicant is the landlord of Thornhil Shopping Centre (the premises)
situated at Centre Management Office, Cnr Veldspaat & Munnik Avenue,

Polokwane, Limpopo (the Centre).

2. On or about the 12 October 2015, the applicant and the respondent entered into
a three year written agreement in terms of which the respondent leased from the
applicant certain premises situated at shop 67 at the Centre. The contract was to

commence on the ] September 2015 and end on the 31 August 2018,

4. A penalty of R2000.00 per day (excluding VAT) or 10% of the basic rental,
whichever is bigger, was payable by the respondent for failure to remain open

for the full period of the trading hours as agreed upon by the parties.




render the Centre unattractive to customers. Jt was submitted on its behalf that
an action for damages will not avaj] a proper remedy for the applicant in that
firstly, it will be difficult to qQuantify its damages and secondly, there is no

guarantee that the respondent will be able to satisfy the judgement,

. The respondent is not disputing most of the facts as set out above. It however

denies that it ig obliged, in terms of the contract, to maintain a fully operational




for in the agreement signed by the parties viz, g penalty of R2000.00 per day or
10% of the rent. It was contended that the applicant can still clajim damages as a

remedy.
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14.With regard to the respondent’s argument that the applicant should resort to the
remedies available to jt in terms of the contract, counsel for the applicant
referred the court to Haynes v King Williamstown Municipality 1951 (2) sA
371 (A) at 378D - E, as referred to in Edrei Investments v Dis-Chem 2012

(2) SA 553 at 556 G-J. It was stated in that case that the plaintiff has 3 right of

15.The applicant in the instant matter has elected to go for specific performance

and not to claim damages. I have no reason, in the exercise of my discretion, to

16.In the result I make the following order-
16.1. The matter is disposed of as one of urgency in terms of Rule 6 ( 12)

of the Rules of Court;
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16.2. The respondent ijs ordered to continue trading from shop 67,
Thornhill Shopping Centre, Cnr Veldspaat & Munnik Avenue,
Polokwane, as Midas, in compliance with the shopping centre’s
trading hours, fully stocked and adequately staffed;

16.3. The respondent is interdicted an restrained from closing the store
and to cease trading therefrom unti] 31 August 2018;

16.4. The respondent is ordered to pay the costs of this application.
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