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Introduction

{1}

On 9 May 2019, an application was before me in the urgent court brought by the
applicant against the first respondent and second respondents in terms of Rule 6(12)
Of the Uniform Rules of Court declaring them 1o be in contempt of various court

orders.

On 9 May 2019 1 hunded down an order granting the relief that the applicant had

sought.

Background to the Application:

131

141

The parties entered into various instalment agreements during the period of October
and November 2017 in respect of the purchase of eleven vehicles. The first
respondent failed 10 pay the instalments as agreed which resulted in the applicant

cancelling the agreements and issuing summons against the respondents.

Detault judgment was granted under case numbers 45886/2018 and 90088/2018. The
matters procecded under various case numbers of which 9 matters were defended and
upon summary judgment stages the parties entered into a settlement agreement in
respect of cach matter which were made order of court on 10 and 18 December 2018

respectively. The relevant parts of the agreements are as follows:-

3. Puragraphs 2 and 3 of the order are temporarily suspended pending
compliance by the defendant with the following, and pending compliance, the
defendunt will be allowed to retain temporary possession of the vehicle:

3.1 The defendant will muke immediate payment of the amount of
R600 000.00, which amount will be apportioned 10 the arrears on the
contracts 930024, 98444, 942334, 942333 949728, 950023, 942330,
Y49876. 942513 and 942531

3.2 The defendunt will thereafter, insofar as it has not mude payment of the
normal instalments for October 2018, immediately pay such instulment,

3.3 The defendant will then resume its monthly instalments on the due dates as
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they were prior to the cancellation from November 2018 up and to the
Sinal payment date of 20 October 2022,

3.4 Inaddition to the normal monthly instalments the defendant shall, for each
of the months of November 2018, December 2018 and January 2049,
make an additional pavment of R200 000.00, which amount will be
apportioned 1o the arrears of the contracts 930024, 98444, 942534,
942333, 949728, 950023, 942330, 949876, 942513 and 942331;

3.3 Thereafter. and still whilst maintining the normal monthiy instalments, the
defendunt shall make udditional monthly pavments in the amount of
RISO 00000, commencing February 2019 and monthiv thereafier uniil the

arrears on all the contracts referred to abave has been settled in full.

0. In the event that the defendant fails to make pavment on the due date
andior in the due amounts as contemplated in paragraphs 31, To 5.6
above, the suspension of paragraphs 2 and 3 will immediately cease. and
the defendunt will be in unlavwful possession of the vehicle with immediate

effect.”

In February 2019 warramis of executions were obtained against the first respondent
failure 1o make payments as stipulated in the agreements. On 18 February 2019 the
first respondent launched 9 rescission applications which were subsequently struck

off role for failure to show urgency and merit.

After several attempts to attach the vehicles a case of vehicle theft was opened at the
SAPS Weirdabrug under case number 411/2019. On 21 April 2019 three of the
vehicles were impounded as a result by the police. The first respondent together with
three of its drivers approached the Polokwane High Court for urgent relief alleging
spoliation. An interim order was granted ex parte to the first respondent for the return

of three of the vehicles to the first respondent on 22 April 2019.
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Applicant’s Arsument

17] It is the applicant’s submission that the respondents have failed 10 comply with the
Court orders by failing to make payments as stipulated. The applicant indicated that
since the warrants ol cxecution were obtained the applicant’s agents have made
several attempls 1o attach the vehicles and deliver 10 the applicant without success. It
avers that the first respondent. through the deliberate actions of the second
respondent has {rustrated those attempts. It further submits that it intends illustrating
on the return day of the ex parte matter that there can be no issue of spoliation in
light of the various valid court orders and warrants of execution which it avers the
first respondent deliberately withheld from the Polokwane High Court misleading the
court to the true nature of the matter and is an obstruction o justice which is a
criminal offence. It indicaied that the respondent is aware of the court orders as it
made reference to the court orders in its urgent application on 12 March 2018 which
were struck from the roll. That the applicant has exhausted all available remedies and
that the respondent’s actions are clearly mala fide in attempting 1o retain possession

of the vehicles after failing (o comply with the above coun orders.

First Respondent’s Argument

18] The first respondent opposes this application on the basis that the application lacks
urgeney and is without merit. He arpues that the matter is premature as there is
pending litigation regarding the rescission applications and that until such times as
those are finalised the court orders are suspended and theretore it cannot be held to be
in contempt. It lastly alleges that the second respondent was not properly served in
terms of Rule 4 and R6 (5) (a) of the Uniform Rules of Court and was therefore not a

party to the proceedings relating to the court orders.
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Contempt proceedings

19

[10]

It is tritc that compliance with court orders is an issue of fundamental concemn for a
society that seeks 1o base itself on the rule of law. What is required in ¢ivil contempt
matters is that sufficient care should be taken in the proceedings to ensure a fair
procedure as far as possible with the provisions of section 35(3) of the Constitution -
(JSO v HWO (24384/2009) (2014) ZAGPPHC 133 (19 February 2014)). Fukie NO
v CClI Systems (Pty) Lrd 2006 (4) SA 326 (SCA) is the leading authority on
contempt of court proceedings. In this decision the Supreme Court of Appeal
describes the application for committal for contempt by a private party as a pecudiar

amalgum’ because
‘it is a civil proceeding that invokes a criminal sanction or its threat.” (paru [8]).
The Court continues in paragraph [9]

The test for when the disobedience of a civil order constitutes contempt has come to
be stated as whether the breach was conmitted “deliberately and mala fide™. A

deliberute disregard is not enough...."

However. in paragraph [41] the Coun holds

- this development of the common law does not require the upplicamt 1o fead
evidenice as 1o the respondent’s state of mind or motive: Once the applicant proves
the three requisites..., unless the respondent provides evidence raising a reasonable
doubt as to whether non-compliunce was w ifil cd mala fide the reguisites of
contempt would have been established, The sole chunge iv that the respondent no
fonger bears a legal burden 1o disprove wilfulness und mala fides on a balance of

probabilitics, but, bur only need evidence that estublishes a reasonuble doubt.’

The Supreme Court of Appeal summarised its findings in paragraph [42]:

) The ctvil contempt procedure is a valuable and important meclanism for securing
complianee with court orders. and survives constitwtional scrutiny in the form of a
motion court application adapied 1o constituional requirement.

by The respondent in such proceedings is not an “accused person”, but is entitled 1o

analogous protections us are appropriate to motion proceedings,
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[l

L}

o

In particulur the applicant must prove the requisites of contempt (the order: service or

notice: non-compliance. and wilfulness und mala fides) bevond reasonable dowbt

B, once the applicant hus proved the order, service or notice, and non-compliance,
the respondent bears an evidential burden in relation to wilfulness and mala fides:
Showdd the respondent fail to advance evidence that establishes a reasonuble dowbt as
to whether non-compliemee was wilful and mala fide. comempt will Tenve been

established bevond reasonable doubt,

In Pheko and Others v Ekurhuldeni Metropolitun Municipality (No 2) |2015)ZACC 10 ina

unanimous decision delivered by Nkabinde J, the Constitutional Court subsequently

explained that:

“[30] The term civil contempt is a_form of contempt outside of the conrt, und is used
1o refer 1o contempt by disobeyving a court order. Civil contempt is a crime, und if al
the elements of criminal contempr are satisfied, civil contempt can be prosecuted in
criminal proceedings. which characteristically lead to comminal. Comminal for civil
contemplt can, lnnvever, also be ordered in civil proceedings for punitive or coercive
reasons. Civil contempt proceedings are npically brought by o disgrimiled livigamt
aiming 1o compel another litigane 1o comply with the previous order granied in its

Javour....

[31] Coercive comempt orders call for complianee with the origingl order thur has
been hreached as well as the terms of the subsequent contempt order. A contemor
may avoid the imposition of a semtence by complying with u coercive order. By
comtrast, punitive orders aim to punish the contemnor by imposing u sentence which
is wnavoiduble. At its origin the crime being denounced is the crime of disrespecting

the court, and ultimuarely the rofe of law.

{32] The pre-constituional dispensation dictated that in all cases, when determining
contempt in relution to a court order requiring a person or legal entiny before it 1o do
or not do something (ed factom praestandum), the following elements need 1o be
estublished on u balance of probubilities: (a) the order must exist: (h) the order must
have been duly served on, or brought 10 the notice of, the alleged comternmor; (c)
there must have been non-compliunce with the order: and (dy the non-compliance

miist Ive been wilfud or mau fide',
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[12]

[13]

The Constitutional Court confirmed the decision by the Supreme Court of Appeal in Fukie
(supraj and held in paragraph [36] that the decision creates a presumption in favour of the

Applicant -

Therefore the presumption rightly exists that when the first three elements of the test
Jor comtempt have been established, mala fides and wilfulness are presumed wnless
the comtemnor iv able 1o lead evidence sufficient to create reasonable doubt as to
their existence. Showld the contenmor prove unsuccessful in discharging this

evidential burden, comtempi will be established.
Nhabinde J continued in paragraph

“[37] - - However, where a court finds a recalcitramt litigam 1o be possessed of
malice on balance, civil comtempt remedies other than commitial may stifl be
emploved. These include any remedy that would ensure compliance such as
declaratory relief, a mundamuys demanding the comenmaor to behave in a purticular
manner. u fine and any further order that would huve the effect of coercing

compliance,

The current application

[14]

6]

[t is common cause between the parties before the Court that the first three clements
of the test for contempt have been established. However the second respondent denies
being in contemptuous default in that he was not cited as a party to the agreements

that were made an order of court and therefore cannot be bound by that order.

Since the first three elements of the test for contempt have been established. mala
fides and wilfulness are presumed unless the respondents are able 1o lead evidence
sulficient o create reasonable doubt as to their existence. The respondents thus need

to rebut the presumption of mala fides and wilfulness.

The meaning of the terms malu tides and wilfulness need 10 be determined. It was

held in Fakie (supra paragraph [9]) that a deliberate (wilful!) disregard is not enough.

vince the non-complior may genninely, albeit mistakenly, believe him of herself

emtitfed 1o act in u way cluimed 1o constitnte coniempt, I such a case good fuith

Page 7 of 10



[17]

18]

[9]

avoids the infraction. Even a refusal to comply that is abjectively unrcasonable may

be bona fide (though wnreasonubleness could evidence lack of goud faith).*

In light of the facts of this application the question would be whether (i) the
respondents indicated in their affidavit a factual inability to comply with the court
order: (ii) and. if such a lactual inability is evident from the documents before the
Court. whether the Respondent honestly believed that non-compliance with the court

order due to a factual inability 1o comply is justified.

The applicant avers in the founding affidavit that the respondents are mala fide and in
wilful contempt of the Court order. It is evident from the papers that the parties have
been embroiled in extended litigation and that the relationship between the panties is
acrimonious. The applicants aver that the second respondent who is the only member
of the first respondent is aware of the court orders and has failed to comply. However.,
in addressing the first question, namely. whether the respondents have indicated any
factual inability to comply with the court order, it is imperative to take cognisance of
the fact that the Court is not called now to adjudicate a grievance dispute between the
parties. Kirk-Cohen J stated unequivocally in Federation of Governing Bodies of
South Africa African Schools (Gauteng) v MEC for Education, Gauteng 2002 (1)
SA 660 (T) at 6730-E-

‘Comtempt of conrt is not un issue inter parties; it is an issue herween the court wd

the party who has not complied with a mundatory order of conrt.’

T am not convinced that the respondents have discharged the evidentiary burden in
creuting reasonable doubt as to the wilfulness and mala fides of their default 1o
perform in terms of the court orders. Although there is no onus on the respondents,
but mercly an evidentiary burden 1o create a reasonable doubt as to the existence of
wilfulness and mala fides. The reliance on the rescission applications automatically
suspending the operation of the orders is incorrect. Counsel for the applicant correctly
stated that such a rule only applies automatically to appeals and not rescission
applications. If the respondents required the operation and execution of the orders to
be suspended pending the [inalisation of the rescission applications the respondents
were required to bring a formal application to suspend in terms of section 18(3) of the

Act. which the respondents have provided no reason why it has not done so. The
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[21]

Court is also cognisant of the fact that these court orders were as a result of
agreements cntered into by the parties, to which despite the fact that the second
respondent was not cited as a party to the proceedings. as the sole member of the first
respondent these agreements could not have been concluded without his express
knowledge and consent. Therefore the respondents did not succeed in rebutting the
presumption of willulness and mala fides. The respondents also did not succeed in
creating a reasonable doubt as to their non-compliance with the court order being
wilful and mala fide. Therefore there cannot be said to be reason or even a possibility

of the respondent’s inability to comply with the order.

The final question then is whether there are any alternative means through which the
court can ensure compliance with the court orders. I am of the view that the applicant
has exhausted all its remedies. In light of the absence of an adequate explanation for
the respondent’s conduct. | am satisfied that the balance of convenience favours the
applicants and that a failure to declare the respondents in contempt and ordering the
second respondents commitial to prison would result in irreparable harm being done

to the applicant to which there is no alternate remedy.

Accordingly, the fellowing order is made:

I. The non-compliance with the rules of the Honourable Court in respect of
dics, form and service, be condened in terms of 6(12) of the Rules of
Honourable Court and that this application be heard as an urgent

application.

b

The respondents be declared in contempt of the following Court order(s)

under case number(s):

2.1 90088/2018
g 45886/2018
23 45893/2018
24 45885/2018
2.5 45888/2018
2.6 45982/2018
2.7 45889/2018
2.8 4584072018
2 45887/2018
2.10 458942018
2.11 45891/2018
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3. The second respondent be committed in prison for 30 (thirty) days.

4. The respondents are to pay the costs of the application, jointly and severally

on the scale as between attorney and client.

SARDIWALLA J

APPEARANCES
Date of hearing . 9 May 2019
Date of judgment (reasons) : 31 July 2019
Applicant’s Counsel £ Adv.: CJ Welgemoed
Applicant’s Attorneys - Straus Daly Attorneys
First and Sccond Respondent’s Counsel 2 ADV.:T K MALULEKA
First and Sccond Respondent’s Attorneys : BM Mudzuli Attorneys
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