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J U DO M E,NT 

Van der Shyff, J : 

Introduction 

(1] This is an application in terms of Rule 53 f the Uniform Rules of Court, as well as 

the Promotion of Administrative Justice f>(ct. No 3 of 2Q00, hereafter PAJA, for an 

order reviewing and setting aside the decision of the fifth respondent's delegated 

official finding the applicants guilty of a disciplinary offence and the subsequent 

confiscation of computer equlpmenL In the alternative, the applicants requested the 

Court to refer the matter back for reconsideration 

{2] A1 the outset, I have been informed irolli the Bar, that the first applicant has died 

since the application was launched. Counsel for the r espondents submitted that the 

first applfcant nad to be substituted with the. executor of his deceased estate In the 
I 

VJew I take of this matt.er. it would not syrve any purpose to delay the matter any 

turther by ordering a stay of the proceedlpgs In regard to the first applicant for such 

substitution. and I shall accordingly deal 'lvlth the appllcation ofboth-appllcants. 

Point in llm ine - Condonatlon application 

(3) It is common cause that the respondents failed to file their answering affidavit in time 

and the matter was enrolled on the unopposed motion roll for adjudication on 6 June 

[4) 

2019. 

I -
On the said date, counsel for the respondent appeared Irr Court and asked for an 

indulgence. The matter was postponed lne die, and the following order was made: 

a. The respondents are to deliver their opposing affidavits and an application lor 

condonation by 21 June 2019; 

b. Tne applicants-are to deliver a re~ying affidavit, if any, by 8 July 2019; 
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c. The respondents to pay the costs of the postponement on an attorney and 

client basls. 

(5] The respondents flied thelr answering affidavit on 6 August 2019 without filing an 

application for condonation. 

(61 The opposed application was set down for hearing on the opposed motion roll on 30 

January 2020 but postponed to 7 February 2020 to enable counsel foF the 

respondents to obtain the signed affidavit in support of the condonatlon apphcabon. 

(7) In court. when the order was made, counsel for the applicants. requested that the 

wasted costs must be paid by the respondents on an attorney and client scale 

COunsel for the respondents argued that the Court should first consider the 

condonabon appRcation before the scale of the cost order is determined 

(8] As a result. the matter was postponed to 7 February 2020 and costs were reserved 

to be detem,lned simultaneous with the condonation application. I emphasised that 

the cost order was only reserved for the purpose of determining the appropriate 

scale on which the respondents are lo pay the wasted costs occas,o~ by the 

postponement 

[9) On 31 January 2020 the respondents filed a condonatlon appllcalion In order to 

avoid confusion the parties will be referred to as in the main application 

(101 The respondents case pertaining to the late filmg of the answenng affidavit is set 

out as follows: Initially no answenng affidavit was filed because the respondent's 

legal team was labouring under the Impression that the matter may be settled. They 

wanted to avoid lncumng the unnecessary costs. The notion that a settlement might 

be reached was premised on the fact that the Office of the State Attorney was 

informed that applicants wrote to the fifth respondent requesting that their computers 

be returned tcr thelr famllles. While the request was considered counsel was 

requested by the State Attorney to await the outcome of this request as 1t had the 

potenbal crf settling the matter. 
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(11] After the Court order of 6 June 2019, co sel consulted on 14 June 2019 and It 

became apparent that there was still information outstanding that was needed to 

draft the answering affidavit. It ls not stated with whom counsel consulted and 

whetrier the deponent to this affidavit was part of the consultation, 

{12] The outstanding Information was delivered;to counsel on 24 June 2019, but counsel 

was attending proceedings in Port Ellzab th at the time, I pause to note that two 

advocates are appearing on benalf of the respondents and it is not explained which 

counsel was in Port Elizabeth and why the remaining counsel could not attend to the 

drafting of the answering affidavit 

[13) The answering affidavit was then sent to It.le Office of the State Attorney on 27 June 

2019 Counsel enquired al>Outthe whereabouts of the answering affidavit on 26 July 

2019 and it is evident that the answering affidavit was commissioned on 26 July 

2019. It was served on the applicants' legal representatives on 6 Augusl2019 

[14) Toe respondents. contend that~ delay was not excess1ve and that a reasonable 

explanation was provided for the Court; to consider condoning the delay. They 

additionally contend that the parties have filed all the papers, that the matter is ripe 

for hearing and tt,at the r~spondent has a reasonable prospect of success In the 

review 

(15I It must be stated from the onset that the bulk of the affidavit consists of t,earsay 

evidence tl:lat is not verified by any confir.atory affidavit. The affidavit was deposed 

to by Mr Mathews Tlbane Molek.I. the heao of Kgosl Mampuru II Correctlonal Facility, 

but the explanation primarily deals with actions and omissions oi the respondents' 

legal team. 1 fall to see how the informa~on can fall within the deponeot's personal 

k.nowredge. 

(16] Toe applicants oppose the condonstlon;appticalion They emphasise. that the date 

for the filing of both an -answering affidavit and a condonatlon application was set by 

the Court. Not only clid the respondents (aU to file the answering affidavit within the 

time stat~d tn the Court order. they also failed to file a condonation appllca1lon. 
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l17J The applicants also contend thatthe respondents have failed to place sufficient facts 

before the Court to i:Ondone their omissions and that the applicants have been 

substantially prejudiced by the respondents' failure to a.ct timeously, 

[18] In my view, the respondents not only had apply for condonation for the late-JITing 

of the answering affidavit, they also had to apply to the Courtto condone the late 

filing of the condonation application. No such application was launched, and the 

Court is still in the dark as to why the condonatlon application was not filed in 

accordance with the time period prescribed in the Court order of 6 Jun·e 2019. 

[19J 
I 

However, the parties agreed that the application could be postponed In order to 

afford the respondents the opportunity to file-the condonalion appllcation. The only 
I 

issue remaining ls the scale of the costs order regarding the. wasted costs 

occasioned by th~ postponement granted on 30 January 2020, and the question as 

to whether the late filing of the respondents' answering affidavit must be condoned. 

[20I TheTespondents' lackadaislcal approach to the condonatfon app!lcation affects the 

scale of the-cost order that I am to make pertaining to the wasted costs occa~oned 

by the postponement. When the matter was postponed and the issue of costs was 

argued, counsel for the respondents arg_ued that the explanation that wlll be-provided 

might sway the court not to make a pun~ve co.st order. The fact that no explanation 

al all was provided for the omlsslon to file a condonation application before or on the 

date ordered by the Court, however, Is conduct that cannot be tolerated and calls tor 

a punitive cost order For this reason atone, I am of the view tliat the appllcants' 

wasted costs occasioned by the postponement, must be llOme by the respondents 

on an attorney and client scale. 

(21} As for the condonation application Itself, It ls trtte that the court may, on good.cause 

shown, condone any non-compliance with the Uniform Rules. of Court. The court's 

wide discretfon Is fenced in by the requirement that good cause must exist fur the 

court to exercise the discretion to condon.e non-compliance. It 1s trite that the reason 

for the delay and the detaulting pany's prospects of success are factors that the 

court has to take into consideration when the co.ndonation application is considered. 
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[221 The applicants might have been prejudl~ by the delay brought about by the 

respondents' omission to flle their documehts !!meously, but the condoRation of the 

late filing of the answering affidavit per se 'fVill not lead to any additional prejudice. 

[23] As for the reasons for the delay I have no doubt that the cause of the delay must be 

attributed to the respondents' legal team. lfthe hearsay evidence is dlsr.egarded, no 

reason ls put forward explaining why the delay occurred. The mere fact that the 

affidavit primanly consists of hearsay evi1ence is- however ln itself an indlcation of 

the altitude and approach with which this condonabon application has been dealt 

with, and this In tum implicates only the respondents' legal team. 

{24J However, it was emphasised in Gumede ,} Road Accident Fun!J 2007 (6) SA 304 (C) 

at 307C-308A, that the court's discretion must be exercised having regard to the 

merits of the ·matter as a whol!l, 

(251 The Constitutional Courtin Ferris v FirstRand Bank Ud 2014 (3) SA 39 (CC) at 43G-

44A held that lateness Is not the only ~onslderation In determinlng whether an 

application tor condonation should be grahted. Toe fundamental question is whether 

,1 is in the interest of Jusllce to grant it, and in thls regard the respondents' prospects 

of success and the Importance of the issue to be determined, are relevant factors. 

[26) The partle_s werf; consequently directed to address the mertts of the main 

application. 

Facts underpinning the review application 

[27] It is an undisputed fact that the applicants were subjec~d to iwo disciplinary 

hearings, respectively held on 5 oetober 2018 and 10 October 2018. on the same 

charges. and the same charge sheet; the two hearings belng presided over by the 

same presiding officer They were found not guilty in the first, and guilty In the second 

disciplinary hearing. As a result; certain penalties were imposed, to which I shall 

revert 
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[28] The applicants were incarcerated al the Zonderwater Correctional Centre. They 

were transferred to Kgosl Mampuru II Prison during October and November 2017 • 
• On 5 August 2018 their cells were raided, and the fifth respondent's officials 

confiscated certain electronic devices. which included a laptop and external hard 

drives. 

[29] After the seizure, no immediate steps were taken against the applicants. Two 

months later they were summonsed to attend an fnformat disciplinary hearing. On 5 

October 2018 they attended an Informal disciplinary inquiry. They were charged with 

having been In possession of unauthorisep items. They pleaded not guilty. The first 

applicant's version was accepted by the p\,esidlng officer. He stated that he went to 

the reception officer accompanied by thJ correctional officer, to collect his laptop. 

The laptop was handed overto him '-as he produced documents that he ls.studying." 

On both the applicants' and the respondents' papers filed of record, the applicants' 

version ls set out that they pre.vfously obtained permission to possess the 

confiscatea ltemli from the Head of Prison of Zonderwater Correctional Centre. Both 

applicants were acquitted on the charga 

[30] After the 5 October 2018 new inforrnatipn became known to the respondents It 

became apparent that no such perrnissioh had been granted to the applTca~ As -a 

result, it was deemed necessary to conduct the second disciplinary hearing, which 

was held on 10 October 2018. As I have alluded to, the e.xact same charges were 

preferred against the applicants and the same presiding officer presided in the 

hearing. 

' [31] The applicants state in their founding affidavit that no new evidence was ;tdduced al 

the hearing. It is however, evident from record of proceedings ffled by the 

respondents, that viva voce evidence was led - at least in relation 10 the charge 

against the first appllcant Toe minute~ of the disciplinary hearing of the second 

applicant indicates that documentary eViden~ was considered. 

[32) The respondents contend that the decision of 10 October 2018 ls lawful, reasonable 

and rational and there IS no basis tor setting It aside. The applicants raised e number 
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of grounds to the effect that the second disciplinary heanng was procedurally and 

substantively flawed. 

[33) I am of the view that the crisp Issue requiring determination is whether the second 

disciplinary enquiry constituted Just adminlstrative action In the circumstances as 

alluded to above In view of the common cause facts it is necessary to determine 

whether the principle of res judicata, or rutrefois acquit applies to administrative 

proceedings. It ls trite that the principle of res Judicata fulfils the same role in civn 

proceedings than the prindple of autrefois acquit in criminal cases. 

[34) Respondents' counsel referred me to case law, In support of the submission that the 

issue of 'double jeopardy' does not find ,application in disciplinary hearings. Both 

cases dealt with disciplinary hearings held in the context of labour relations. The 

firsJ case referred to, is BMW (South Africa) (Pty) Ltd v L van der Walt (JA 10/99) 

[19991 ZAl.AC 28 (18 November 199!}), Counsel referred me to a portion of the 

judgment where it is sta~d "Whether or not a second disc/pf/nary inquiry may be 

opened against an employee would, I cqnsider, depend on whether it Is, in all the 

circumstances, fair to do so ... • 

[35) I am of the view that me current matter ts distinguishable from BMW In that a new 

charge was levelled against the employee al the subsequent disciplinary enquiry, 

although it was substantiated by the same underlying facts. 

[36) Cognisance must also be taken of the fact that Conradle JA stated in the BMW-case 

(para· 12) that the principles of autrefois acquit and res judicata are public policy 

rules, and in labour law "fa7mess and fairness atone' is the yardstick He stated, 

however, that •11 would probably not be considered to be fair to hold more than one 

discfpfinary enquiry save in rather except1onal circumstances.• 

[371 The second case I was referred to, is fjranford v Metrorail Services (Durban) and 

Others (DA 19/2002) [2003] ZALAC 16 (13 November 2003)). This .case Is 

distinguishable because the court a qup found that there was only one dlsciplinary 

heartng where proper ct,arges were brought agalnst the employee, This disciplinary 

heanng was preceded by a mere discussion between the employee. and the tine 
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manager which resulted In a verbal warning No charges were proffered agalns.t !he 

employee during the discussion. In the present matter format charges contained In 

the same charge sheet that was subsequently used at the second hearing, were put 

to the applicants. Although the respondents contend that the first disciplinary hearing 

was merely an informal hearing as opposed 10 the second, a formal hearing, I fail to 

see the difference on the papers as filed In both instances the same charge sheet 

was used, the same pres1d1ng officer presided, and a record of each proceedings 

waskepl 

[38) The case$ referred to are also distinguishable from the disciplinary enquiry now 

under discussion. In that the context within which the disciplinary actions were taken, 

namely the employer-employee relationsliips regulated by contract, was the subject 

matter of the case law referred to, as opposed IO an 1nmate-correctional authonty 

relationship that existed here. I am of the view that ·public policy rules• are of 

significant importance where the relationship between inmates and officials In 

correctional facilities ls concerned, quite different from employees who have some 

bargaining power, whereas Inmates are exposed to procedural abuse. 

[39) I was not referred IO any other case law ·on this specific point I could also not find 

any national case law dealing wtth this specific Issue Coke-Wallis v /nst,tute of 

Chartqred Accountants in England and Wales [2011} UKSC 1 provides a perspective 

from foreign Jaw regarding the application of the principle of res Jud,cata In 

disciplinary proceedings not relating to employer-employee relations. I am alive lo 

the fact that foreign law must be consl~ered with circumspection, but I found the 

case mformative smce rt deals with the re[evance and appt!cation of the principles of 

autrefols acquit and res judlcata In the context of successive proceedings before a 

regulatory or dlsc1pllnary tribunal 

[40) In Coke-Wal/ls an accountant from Jersey was convicted of fatting to comply with a 

directive of the Jersey Rnancial Services Comm1SS1on. The Institute of Chartered 

Accountants brought a complaint against the appellant that he was hable to 

disciplinary action under the Institute'$ rules m that he had committed an act or 

default liable to bring discredit on himself, the Institute or the profession. Under the 
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tnst1tute's rules, a conviclion outside England and Wates was conctuslve evid~nce 

of such an act or default if l t corresponded to one which was Indictable In England 

and Wales The disciplinary action was dismissed on the grounds that the offence 

did not correspond with any lndicb:!ble offence in England or Wales. The Institute 

broU{Jht a l?econd complaint, relying on the conduct that led to the conviction in 

Jersey. The tribunal held that the second complaint could be brought as the two 

complaints did not allege the same thing, and the appellant applied for judicial 

review. 

The court emphasised that the appeal is. concerned only with the Instance where 
I 

there have been two successive sets of disciplinary proceedfngs, and not where 

either set of proceedings was elther civil or criminal. The court found the first 

enqu,ry's decision to be final , and on the merits, held tllattheprinclple ofres1udlcala 

applied. 

[42} For current purposesJt 1s relevant to take note of the fact tha1 several penalties can 

be Imposed subsequent to disciplinary proceedings being held 1n correctional 

facilities, and as a result a prisoner has an Interest th81'. penalties are not Imposed 

arbitrarily. lt Is lmportant to maintain good order Inside prisons and transgressions 

must be addressed in an effective and fair manner. It ts likewise Important to realise 

that the imposltlon of penalties Is not comparable to a criminal conviction, although 

it can affeeta prisoner's already limited freedom of movement and the toss of gratuity 

and other benefits for a period of tlm~. 

[43] Despite the unique environment within which prisoners find themselves, a prisoner 

ls not isolated from constitutfonal pro~ction and prison disciplinary proceedings 

must be governed by a mutual accommodallon of l~tttutional needs and generally 

applicable constitutional requirements. The fact that a person is incarcerated does 

not remove him or her from the right to require just adminlstrattve action. 
' 

(44] In the current matter the applicants' fiq;t disciplinary enquiry was held two months 

after their electronic equipment was confiscated. Incidentally, this tiappened arO\Jnd 

the same time they instituted urgent court proceedings to recover the confiscated 
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Items. I pause to note that the urgent application was struck from the roll for want of 

urgency. It ls evident from the record of proceedings that no witnesses were called, 

and no evidence adduced, except for lt!elr own version of events. Instead of 

remanding the disciplinary hearing to obtain further evidence. the presiding officer 

found the applicants not guilty of the ~e put to them. Five days tater. at the 

second hearing, evidence was presented. and the applicants were found gullty of 

exactly the same. charge. They were subsequently penalised. 

No explanation is proffered as to why the e\lidence that was produced five days after 

the first disciplinary hearing was not presJnted at the first. 

The respondents argued that they could r ot institute a judicial review of tl'leir own 

decision, and Bl! a result It was only tarr that the respondents held the second 

c;1iscipllnary enquiry. If cognisance ls-taken of section 23 of the Correctional ServiGes 

act No 111 of 1998 (the Act), it lS evide t that a host of di~cipllnary infringements 

are llsted. Section 23 (1)(a) reads- "An Inmate commits a disciplinary infringement 

if he or she - replies dishonestly to legitinlate questions pot by a correctional official 

or other person employed at a correctional qentre: In the event that 1t was found 

that the apptican~ were disnonest ,n t~e1r defence pertaining to the discipl!n~ 

charges, this subsection could be utilise to address the subsequent infringement. 

(47) The principle of res Judicata ls rooted in two important Latin maxims "interest 

reipubllcae ut sit finis fitium• and ·nemo ¢abet bis vexari pro una et eadem causa". 

These maxims .articulate the principles that there should be finality ln littgahon and 

that no person should be tried twice for, the same cause. Th~ are fundamerital 

principles ln law, and not mere public pqllcy rules. Section 22 of the Act expressly 

provides that an Inmate can be subjected to a distipffnary hearing and charged with 

a criminal offence in a court of law. The ,legislature was tt\us aware of the notion of 

res Judicata and exc!Uded it statutorlly. However, the legislature did not provide that 

an inmate can be subjected to suceessJJe disciplinary hearings relating to the same 

cha(ges. 

[48) For allihese reasons, i am of the view that the second disclplinary hef;lring does not 

constitute Just acfminislrative action. 
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{49] The respondents averred that the applicants did not exhaust their Internal remedies 

In that they did not approach the Area Com!Tlissioner for reviewing the proceedings. 

Section 24(7)(a) of the Act provides that Pf ceecfmgs resulting in any penalty other 

than a penalty contemplated In subsecliofl 5(d), must be referred for review to the 

National Commissioner at the request of the inmate The National Commissioner 

may confirm or set aside the penalty and sLbstitute an approprfate order. 

[50] The applicants' case is that they did approach the National Commissioner. They 

were merely informed by the senior \~al admln officer ot the Department of 

Correctional Services that the Head of th~ Correctional Centre upheld the decision 

of the disciplinary hearing. The-applicants were also Informed that they had failed to 

refer the matter to the Area Commission J1thin two worll,ing days after r-ecelpt of the 

decision. I pause to note that It has not! been Indicated where this procedure Is 

prescribed. The Act provides that the matter had to be- referred to the- National 

Commissioner. Since the matter was referred to the National Commissioner the 

applicants thereby exhausted their lntenial remedy, In addition, no evidence was 

furnished that the applicants were inforrnbd that they had to refer the matter to the 

Area Commissioner within two days attkr belng Informed of the decision ot the 

discipllnary hearing. 

[51) In the result, the application for condonation for the. late filing of the answering 

affidavit ls dismissed. 

{521 The question is now whether the Court must impose its own decision or refer the 

matter back to the Natrona! Commissioner to make an appropriate order. 

[53] As for the finding of guilty and the lmP®lr,t9 of penalties, I am-of the view that it would 

serve no purpose to refer the matter b.ac~ to the National Commissioner, The second 

disciplinary hearing needs to be set aslae In totality This ln Itself ls an exceptional 

circumstance which allows the court to correct the order of the presiding officer of 

the disciplinary heari~ by finding that re matter has become res jud/cata and the. 

same charges -cannot be heard again. 
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[54] I am however not of the view that it would be prudent for this Court to order that the 

confiscated equipment-be returned to the applicants. This decision must be taken 

by the respondents after considering whether the applicants have met the 

requirement set by the respondents. 

(55) It was argued by counsel on behalf of the second applicant that the request Is- not 

that the equipment be returned to the Inmates. but to their families. Thlsis, however, 

not the case made out in the applicants' founding affidavit. This Court is not prepared 

to venture in the domaln of the admlnistra ion In this regard. The applicants, or thelr 

successo_rs, must utilise the processes in p lace to apply for the utilisation or return 

of the electronic equipment. 

[56) As to costs, it is common cause that the applicants approached the court for rellef ln 

two parts, namely the.setting aside of the decision of 10 October2018 and the return 
j 

of the articles confJScated by the respondents. The applicatlon was effectively 

decided on the appHcants' papers since the late filing of the answering affidavit was 

not condoned. Despite the fact that prayer 2 contained in the notice of motion Is not 

granted, the applicants were successful in obtaining the most Important component 

of the relief sought. I am of the view that the general rule that costs to folloW suit 

applies. I am not s,itisffed that a punitive ~sts order is justified. 

[57) Counsel for the applicants requested that an order that costs of two counsel be paid 

in the event lhat the applicant succeeds with the application. The appl!cants were 

represented only by advocate Kellerman .SC and the second .counsel only appeared 

the final day when the motion was argued. The complextty ofthe matter ls no! such 

that 1t warranted the appointment of two counsel. 

ORDER 

k;, a result, the -following order is made: I. . 

{1 J The respondents are to pay the wasted costs occasioned by the postponement of 

this matter, on an attorney and clientsc11le, Jointly and severally, the one paying 

the other to be absolved; 

13 



14 

[2) The proceedings before and decision of the third respondent's delegated official, 

dated 10 October 2018, are reviewed and set aside. 
' 

(3) The respondents are to pay the costs of this a_pplieation Jointly and severally, the 

one paying the other to be absolved. I 
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