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In this matter the plaintiff inter alia sues the defendants for payment of the
amount of RS0 000, the amount the plaintiff paid to the second defendant
over a period of time as lay-buy payment for tiles and roofing material.

The first defendant is the director of the second defendant, a company in
liquidation. The third and fourth defendants are the liquidators of the
second defendant.

The plaintiff resides in Soshanguve and has been building a dwelling on
his arf in Soshanguve since 2005, by sourcing material from companies
such as the second defendant.

Section 65 (2) of the Consumer Protection Act 68 of 2008 determines:
‘(2) When a supplier has possession of any prepayment, deposit, membership
fes. or other money, or any other property belonging to or ordinarily under the
control of a cansumer, the supplier-

{a)  mustnot treat that property as being the property of the supplier,

(k) in the handling, safeguarding and utilisation of that propery. must
axercise the degree of care, diligence and skill that can reasenably be
expected of a persan responsible for managing any property belonging
to another person, and

(c) is liable to the owner of the property for any loss resulting from a fallure

to comply with paragraph (a) o (b).'

The plaintiff's particulars of claim (the POC) allege that the first and second
defendants did not comply with section 65 (2) of the CPA.

The first defendant raises an exception against the POC, alleging that no
cause of action is disciosed as regards himself.
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During argument Mr Letswalo for the plaintiff conceded that no cause of
action is disclosed in the POC as regards the first defendant. He attempted
to widen the cast net, by saying that one should have regard to all the
circumstances of the matter, 1o determine whether a cause of action is
disclosed.

This is unfortunately not sufficient. As indicated by Van Loggerenberg,
Erasmus Superior Court Practice, at page D1-303

'In suitable cases legitimate inferances can be drawn as to the meaning of the
particulars and by implication the necessary averments can be supplied.
Haowever, while the court should endeavour o look benevolently instead of over-
critically al a pleading, it should not push that benevolence to the length of
upholding & declaration of particulars of claim which as it stands discloses no
cause of action, by altering its language, by reading into it what is not there, and
ignoring what is, and by thus making for the plaintifl & cause of acfion he has
not himself put up,’

| am satisfied that the POC in casu do not make out a cause of action and

to find that it does, would push the court's benevolence to an unacceptable
length. The first defendant's exception Is accardingly upheld.

| am, however, not satisfied that the normal rule in respect of costs should
follow. | believe it would be fair and just that no order as to costs be made.

Section 85 (2) of the CPA places a heavy burden on a supplier o deal
appropriately with the money of a person who acquires goods of services
on lay-buy. The first defendant, as director of the second defendant, was
its controlling mind. Ultimately he decided how the money, albeit paid into
the second defendant’s bank account, had to be deait with. Ultimately he
was respansible for the mannar in which the plaintiff's money was dealt
with.

The money was entrusted to the second defendant for something very
close to the plaintiff, his dwelling. He saved up for his dwelling over a long
period of time and to penalize him with costs for doing so, where he I8
attempting to recover the money he had saved up, would be unjust and
unfair.
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[13] This is especially so bearing in mind the heavy burden placed on both the
first and second defendants in terms of secticn 85(2) of the CPA, in dealing
with the plaintifi's money.

[14] Accordingly, | make the following order:

1. The first defendant's exception is upheld and the plaintiff's
particulars of claim is set aside as far as the first defendant s
concerned.

2. The plaintiff is granted leave to amend his particulars of claim within
15 days from date of order.

3. There is no order as to costs.
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