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1. This is an exception to the plaintiff's particulars of claim in an action instituted 

against the defendant to reclaim monies which had been paid to the defendant 

as remuneration but to which the defendant was, according to the plaintiff, not 

entitled.   

2. The defendant, as excipient, submitted that the plaintiff failed to make the 

necessary averments to sustain a cause of action and also that the particulars 

of claim were vague and embarrassing. 

3. On behalf of the plaintiff it was submitted during argument that although the 

particulars of claim were rather clumsily pleaded, it is nevertheless clear that 

the plaintiff seeks a repayment of an amount overpaid to the defendant. It was 

further submitted that difficulties with establishing the case of the plaintiff can 

be overcome by the process of discovery. 

4. The submissions on behalf of the plaintiff are without merit. Firstly, discovery 

cannot cure defects in a pleading. Secondly, a defendant is entitled to know 

exactly on which cause of action a plaintiff is relying.  The plaintiff in casu 

probably intended to plead a cause of action based on the condictio indebiti, 

and this was confirmed during the hearing before this court.  However, the 

necessary averments to substantiate such a cause of action had not been 

pleaded.  

5. Furthermore, I find the particulars of claim vague and embarrassing.  In the 

particulars of claim the bulk of the paragraphs seek to set out, in chronological 
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order, the different ranks held by the defendant during his employment with the 

plaintiff, his promotions and certain designations as well as the remuneration 

attached to some thereof. However, I find the allegations to be disjointed and 

not following one upon the other with the result that I find it impossible to 

understand the plaintiff's case and the relevance of the separate allegations.  

There is no clarity as to the manner by which the plaintiff arrives at the amount 

claimed from the defendant.  As such the defendant would be embarrassed to 

plead to the particulars of claim. 

6. Consequently the exception must succeed on both grounds submitted by the 

defendant and the plaintiff should be given an opportunity to amend its 

particulars of claim.  

7. As far as costs are concerned, there is no reason why cost should not follow 

the event.  

8. In the result, the following order is made: 

1.  The exception against the plaintiff's particulars of claim is upheld. 

2. The plaintiff is granted leave to amend its particulars of claim within 14 days of 

date of delivery of this order to the plaintiff or its attorneys of  record. 

3. The plaintiff is ordered to pay the defendant's costs of the exception.  
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