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INTRQDUCTION 

[1) rhe appellant 'NiS charged In Benonl Regional Cciurt <•tnsl court') wiih two 

counts of murder committed on 19 November 2019. He was legally 

r~reaented. On 26 June 2020 the appellam pktaded gultty to all charges 
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and the statement in terms of section 112 of the Criminal Procedure Act 

51 of 1977 ("the act") was admitted accordingly. 

{2] The trial coun lmposed a sent-enca of Hfc imprisonment in respect of count 

one whrch tha court referred to as premeditated murder. The trial court 

referred to count two as ("do/us oventual1s") In respect of count two a 

sentence of 1mpnsonment for a period of 15 years was imposed and a 

period of 10 years was ordered to run concurrently with me sentence of life 

imprisonment. The appeal concerns U'le sentence impos'8-d on count one 

that of life imprisonment. 

FACTS 

[3} Brief summary 01 facts 1s that on the day of committing the murders the 

appellant was with both deceased. The deceased persons were b1olog1cal 

sisters and the deceased in count one was his 9irlfr1end A quarrel ensued 

between the appellant and deceased In count one. Ultimately he strangled 

and stabbed ooth deceased to death 

ISSUE 

[4] n1e isstJe as presented by the appellant's Coun~I in the heads of 

arguments is es follows: 

4., VJhether th€: Regional Court 1ound that the murder in count 1 was 

premeditated and therefore Invoked sec 51(1) of me Criminal Law 

Amendment Act 105 of 1997, 

4.2 Correcl.ly Imposed the minimum sentence of life imprisonment and 

not finding that 1t was d1sproponionate to the circumstances of the 

case and that there were no substantial and compeUing 

circums1ances 
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LAW 

f 5) In considering an appropriate sentence or. appeal the court must exercise 

caution not to erode tha discretionary powers of the mat court' tt 1s tnte 

that the power ot sn appeal .court to interfere with sente~ is llmJted , 

{6) Section 51 of the Minimum Sentencing Act <·mmtmum sentences act') sets 

out minnnum sentences applicable to certain offences. Section 51(1) 
provides, 

[7] -Notw1thstandmg any artier iBw, but subject to subsections (3) and (6), a 

reg,onaf court or a High Court shall semence e per::."On ,t has conYJcted of 

an offence rererred tom Pan I of Schedule 2 to imprtsonmsnl for life.· 

(8} Pan I of Schedule 2 Includes reference to muroer. Section 51(2)(bJ 

provides for minimum sentences for a range of offencei referred to in Pa11 
Ill of Schedule 2 The mimmum sentence for a conviction of rnurner under 
Part Ill of Schedule 2 varies from 20 years to imprisonment for iife, 
depending on whether the convicted person nas commrtted previous 
offences. 

[9] Section 51(2) further provides that 'the maximum term of impnsonment 
that a regional court may impose in terms ot [subseetion 21 shall not 
exceed lhe minimum term of impnsonment that it must impose In terms of 

fsuosection 2] by more tnan ilve years". 

(101 Ff owing from the above: rt ts mandatory for the 1rJaf court to appraise the 

accused before pleading of the intended sentences to be impose<j in the 

event 1he accused is found guilty The warning takes into account that the 

accused is expected to address the court on whether there aro substantial 

1 S v Plllay 1977 (4) SA 531 (A} at 535 E·F 
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and compelling circumstances Which would make the court to deviate from 

the minimum sentences prescribed above. 

AD SENTENCE 

{ 11) On behalf of the appellant the court is persuaded to accept that the charge 

sheet is defective in that, it does not CQntain reference to section 51 (1) or 

51 (2) of the Minimum Sentences. Another complaint aoo.Jt the charge 

sheet 1s that at does not comain ttie a!legation that the state will rely on 

premeditated murder as contemplated In Pan 1 of Schedule 2 or the 

minimum sentences act 

[12] n,e concept of a pl&nned or ,oremed1tated murder ,snot statutorily defined. 

We were not referred to, enc ,,01 vms I able la find, any aufhorrlatNe 
pronouncemenr 1n our case I.aw concemmg ttus concept. By and large it 

would seem 1hat the qu~stion of whelhe, a murder was planned or 
premedf{ated has beer> deall •.-.,ith by fhe court on a caswstJc basis. 
The Concisa Oxford English Dtctionary i 0 ed. re Vised, gives the mesnmg 
of pramed1tBted es ta "'thmk oot or plan beforehand~ whi(Sl "to plart ,s given 

as masmng "to decide on arrange in advance. make preparaltons for an 
antfcipated event or lime Clearly the concept suggests a deliberate 

weighing-up of the proposed cninma/ conduct as opposed to the 

commission of the cnrne on rhe spur of the moment or in unexpected 

circumstances. There 1s, however. a broad continuum between the two 

poles of a murder commilted tn the heat of the moment ancf a murder w!Hch 

may have been conceived and plenne<i over months or even years before 

its execution. In my view only an examination of all the c,rcumstances 

.surrounding any particular murder. itlcludmg net leest the accused's state 
of mind, will a/law one to arrive at a conclusion as to wi1ethar a partuwlar 

murder is ·p1snned or premeditated" In such an avsluetian Iha penod of 

lime betwesn fhs accused fonnlng the lnrent to commit the murder e1td 
carrying out lhis intention is obviously of cardinal imponanoo but. eQually, 

does not at soma aroitrary point provide a ready-made answer lo the 

quesbon of whether the murder was ·pJanr,9d or premeditated" '1 

1 sv pmav cco 48117 KZM 
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[13] On behalf of the respondent It was conceded that the charge sheet does 

not ref er to the above s-ect1ons. 'I am of Iha vrew that the pronouncement 

of the ect had to be mentioned in the charge sheet or at the outset of the 

tnal would be elevating fonn over substance .... and it IS only after a dili'gent 

examination of the facts that tt can be dec1ded whether an accused had a 

felf trial or not. -'G 

{14] From the above the appeal court 1s enjoineo to look at. the circumstances 

and the facts of the case and e.xam,ne those accordingly. We now tum to 

examine the circumstances of the charge 1n the present case. 

[15} At Annexure E of the charge sheet the following bears. 

4 0::Jurt Expfsrns: 

(1 ). Legaf A1a1Legal Representation 

(2) Bail Right· Schedule 6 Onus 

(3). P~rt I and fJ OF Act 105 of 1997- Prescribed Sentences· -

J 1 ye~rs (1st Offender); 20 ye~rs. (2--ia Offender). 25 ~ars (3'd Offend!11) 

3.2 Imprisonment for Life 

(18j Secondly Mt Man9ena who appeared en behatf of the app.-ellant in ·the tnal 

court 1s recorded at page 1 of the charge sheet as follows. 

,:_Sv Tsooga ao1s ZSCA 20S para 22 
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.. . .. I dld appnse the accused person of Part 1 and Part 2 of Act 105 of 

1997 on 9 Janusry 2020" 

{17) Vl/e are also persuadect to follow the Constitutional Court ("the CC') 

decision m Ndk>vu v S below ·•1t is tn'te that Mag1suates Coutts are 

creatures of statute and have no junsdiction beyond that granted by the 

Magistrates· Courts Act and other relevallt statutes '.Id 

[18j The CC held that the Magistrate was aware that the charge was "rape read 

with the provlstons of [s}section 5-1(2)' and specifically found Mr Ndlovu 

~guilty as charged~ This wording simply does not permit an mterpretat,on 

that the Magistrate in fact convicted Mr Ndlovu of rape contemptateo tn 

s.ectron "51 (1 ). 

{19] We cannot accept tht> appellant's coment1on oecauae the misdlractJon by 

the tnat court 1n Ncttovu 1s patently dealt with by the CC. Tire issue raised 

is that Mr Ndlovu was nevsr charged wtth 51 (1 ) he was enarged with 51(2) 

therefore it was not open to the tnal court to impose a life sentence 

envisaged rn 51 (1}. 

[20J l.n the present case despite the lacl( of reference to 51 (1) ,n the charge 

sheet the imperaUVe is that the appellant was warned acoordingly The 

tnat court pronounced itself clearly as to why the appellant was found guilty 

of same. There JS nothing more required from the tnal court. 

[21] The further complaint is the d1sproportiof'laJny of sentence because ttie trial 

court did not CQnslder the substantial and compeUmg circumst~nc.es It is 

on record that the tnal court took ,mo consideration everything, !I 

~ Ndtovu v S (CCT17411§} [201D ZACC 19; 2017 (10) BCLR 1286 (CC); 
2017 (2) SACR 305 (CC) (15 June 2017) 

•para41 
r P?98 n !lo@ 2\i:24 and page 2-4 hne 1~9 
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[22] The only problem with the trial court-s proncuncernent on sentence in count 

t\vo is what I call mathematics rmaths ') There is no legal basis for the trial 

court's matns that a penod of 5 years should be seNed separat~iy from hfe 

sentence. In s,mple tern1& it 1s not conceivable to sepafate 5 years of life 

from one's lrfe. Th-e maths t6 a 1n,sd1rect1on. Furthermore, the law ,s tnte 

lhet any sentence imposed with llfa sentence should run concurrent,y. 

[23J In conclusion we are satisfied that the magistrate did not misdirect himselt 

in lrnposrng life sentence m respect of count one. 

{24) In the circumstance the following order shall ensue; 

ORDER 

1 The appeal is dismissed. 

2. The sentence imposed m count 2 is to run concurrently w1t.h the 

sentence imposed in count 1 

N. P. MALI 

JUDGE. Of THE HIGH COURT 
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l agree 

• E Of THE HIGH COURT 

APPEARANCES 

FOR THE APPELANT Adv Masete {Ms) 

l=o! THE RESPONDENT 
Adv Krause (Mr). 




