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JANSE VAN  NIEUWENHUIZEN J

[1]           The  applicant  seeks  an  order  restraining  the  first  and  second  respondents  from

disposing   of  an   immovable   property  situated  at   Erf  2133,   Erasmia`   Ftegjstration

DMsion  JR  held  by  Deed  of Transfer  T  91939/1999  situated  at  374  Van  der  Wall

Street,  Erasmia,  Centurion  ("the property").

Applicant's case

[2]           The    applicant,     Mohammed    Kharoosh    Dawood    ("Dawood"),    alleges    that    he

purchased  the property during  January 2017  from  the first applicant`  Farhana  Khan

("Khan"),    ln   concluding   the   agreement,   Khan   was   represented   by   the   secc)nd

respondent,  Shuabe Aboo ("Aboo") who is a friend to bcith  Dawood and  Khan.

[3]           The material terms of the agreement were as fc)llows:

3.1       the   purchase   price   was   F`   2200000,   00   payable   in   22   equal   monthly

instalments   clf   F2100000`   00,   the   first   payment   to   made   at   the   end   of

February 2017:

3.2       Dawood  will   be  entitled  to  occupy  the  property  from   the  date  of  the  first

instalment;

3.3       Dawood would  be  entitled to  make  improvements to the  property withc)ut  the

prior cc]nsent of Khan ;

3.4       Dawood would  pay the  monthly  municipality account,  which  included the rates

and taxes on the property:

3.5       Dawood  and   Khan  will  sign  the  necessary  documentation  to  complete  the

transaction and to transfer the property  into the name c)f Dawood.
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[4]           Dawood  states that  Khan's  husband  passed  away during  october/November 2016

and  that  Khan  requested  him  to  give  her  time  to  grieve  before  dealing  with  the

formaHties of the transaction.

[5]           ln  the  meantime  and  in  pursuance  of the  oral  agreement,   Dawood  duly  paid  the

monthly  instalments  jn  respect  of  the  purchase  pnce  and  the  last  payment  was

made on  20  November 2018,  Dawood attached the cheques  made out tci  Khan  as

proof of the payment of the purchase price.

[6]            Dawood and his familytookoccupation of the property during July 2017 and arestlll

in occupation of the property.  Dawood  paid the monthly municipal  accounts and the

account  is paid to date.  Dawood attached the  latest  municipal account as proof that

the account is paid up to date.

[7]            Dawc)c)d   effected   the   following   improvements   to   the   property   to   the   value   of

R  1  863 400, 00:

7.1          extension of wall/outbuilding

7.2         ceiling and downlights

7.3          plumbing,  tiling  and  labour

7.4         burglar bars

7,5         paint and  labour

7.6         painting of pavement

7.7         down lights outside

7.8          Air-conditioning

R 450 000, 00

F?  143 400, 00

R 350 000, 00

R 275 000, 00

R  175 000, 00

R  10 000,  00

R  15 000, 00

R  150 000, 00
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7.9         renovation of swimming  pool

7.10       electricalwork

7.11       replacementofgeysers

7.12      cupboards

7.13      glasswork

7.14      marblework

7,15      tree felling/gardening

7.16      renovation of roof

R 55 000, 00

R 50 000, 00

R  15 000, 00

R 85 000, 00

R 20 000,  00

R 50 000, 00

R 10 000, 00

R  10 000,  00

[8]           The  only  outstanding  term   of  the  agreement  was  the  signing  of  the  necessary

documentation to effect the transfer of the property into the name of Dawood.

[9]           That would prove to be more difficult than expected.

[10]         Dawood  alleges  that   he  had   raised  the   issue  with   Khan   on   various  occasions

without  any   success,   On   4   February   2021    Dawoc>cL   once   again,   attempted  to

discuss the transfer of the property with  Khan.  Khan  referred  Dawood to Aboo.

[11]         On 5  February 2021   Dawood  senta  sins to  Khan  reminding  her of their telephonic

conversation on 4  February 2021.  Khan did not respond.

[12]         On  19  February  2021   Mr  Muthray,  Dawood's  attorney  of record,  addressed  a  letter

to  Khan cc)nfirming the agreement and stating the following:
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tl5,          1{  is  furthermore  cjur  instructions  that  oLlr  c:lien{  has  approached  you  on   numerous

occasions   in   an   attempt   {o   finalise   the   {ransac{ic]n   and   {o   have   the   prc)perry

transferred {o his name, with  no success,

On Thursday  18 February 2021 `  i{ c;ame tcj our clien{'s aften{ion that Mr Shuabe, who

acted as your agent when the aforementioned agreement was entered  into,  acc|uired

the Title Deed {o have the property transferred to an unknown 3rd  party,

ln  /igh{  of  the  above,   it  is  our  insfruc{ion  to  request  yciu,  which  we  hereby  do:  {c)

provicle  our  c:lient with  an  undertaking that the  property will  rlo{ be  transferred  {o  any

gd  party  other than  c>Llr client.

Should we  nc]{  rec:eive  such  an  undertaking  before  clcJse  of business  on  Monday  22

February 2021,  our c;lien{ will  have  ncj other  remedy than {o approach the  High  Court

fclr an  in{erdic{ on an  Llrgen{ ba§i§,"

[13]         On   21    February   2021    Khan   contacted    Dawood's   attorney   and   according   to

Dawood's affidavit` the follc]wing transpired:

»On Sunday 21  February 2021, the  lst  F?esponden{ c:c)n{ac{ecl  my a#c)rney and confirmed the

terms  of the agreement and {ha{ she has,  on  advice  cjf the 2nd  F?esponden{,  provided the 2nd

F?espc)nden{ with  the Title  Deed  and  the  mandate  {o  tl-ansfer the  property,  She furthermore

referred   my   attorney  to  the   2-id   F?esponden{  and   indicated   that   she   does   not  want  to

parficipa{e in these proceedings,"

[14]         A  confirmatory  affidavit  of  Mr  Muthray  is  attached  in  confirmation  of the  afciresaid

conversation.

[15]         Further  attempts,  thereafter,  to  communicate  with   Khan  and  Aboo,  were  fruitless

anc]  prompted this application  by  Dawoocl to protect his rights.
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Respondents' case

[16]        Aboo  deposed to the answering  affidavit whilst  Khan  merely  signed  a  confirmatory

affidavit confirm ing Aboc]'s version,

[17]        According   to  Aboo  he  entered   Into  a  written   sale  agreement   in   respect  of  the

property with  Khan on 30 Januar}J 2017. A copy of the written agreement is attached

to  Aboo's  affic]avit.  Aboc)  professes  to  have  no  knowledge  whatsoever  of the  oral

agreement  referred  to  by   Dawood   I.n   his   papers  and  confirmed   by   Khan  to   Mr

Muthray.

[18]         ln  terms of the agreementAboo purchased the properfyfor  R  1200000,  00,  which

amount  has  been  fully  paid  by  him,  Aboo attached  cheques  Issued  by  hlm  to  Khan

in confirmation of the payment of the purchase price,

[19]         Aboo states that althclugh  Khan is still the registered ownerofthe property,  he ls the

factual owner and transfer of the property  into his name is pending.

[20]        Aboo  then  relies  on  the  provisions  of the  Alienation  of  Land  Act,  68  of  1981   and

more specifically on sectic>n 2(1 ) which  provides that an agreement for the alienation

of  land  that  is  not  in  writing  is  null  and  void.   Even  if there  was  an  oral  agreement,

Dawood   would,   according   to   Khan,    not   be   entitled   to   transfer   because   the

agreement  is,  in terms of the Act,  null and void ab /h/`f/a.



Page 7 of 15

[21]

[22]

[23]

According  to  Aboo,   Dawood  would  not  suffer  irreparable  harm   if  the  property  is

transferred   into  Aboc)'s  name  as   Dawood  st!H  has  a  clalm   fcir  damages  agalnst

Khan.

F`esponding to the  factual  allegations,  Aboo states that the  payments  in  respect  of

the property referred to by Dawood, was paid into his account and was in  relation to

a separate business transaction between them.

Aboo  denies  that  Dawood  effected  Improvements  at  the  property  and  once  again

states  that   Dawoc]d,   in   any   eventj   has  a   right   to   claim   compensation   for  the

imprc)vements.

[24]        Aboo admitted that  Khan`s husband  passed away during  october 2016 and that he

has   been   assisting   Khan   in   dealing   with   her   husband's   estate.    In   respect   of

Dawood's occupation of the property Aboo states the following:

"lt   is   c;orrec{   that  Applicant  took   clccupa{ion   cjf  the   prc]perty   dLiring   July   2017   and   vvas

responsible for the utilities and related expenses in  relation {o the propert)/,  however this dces

not en{i{le him {o cJwnersf}Ip of the  prciperty,  anc{ §floulcl  i{ become nece§§ary for  rllm  {o vac:ate

the  property  he  certainly  has  rights which  he  can  enforce  through  normal  court  prcjc:esses.

The occupation c)f the property by the Applicant cjcc;urred with my knc)wledge and permission,''
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[25]         Khan's  affidavit  in  response  to  the  allegations  contained  in   Dawc)od's  affidavit,   is

cc]nfined to the  following:

I  c:on firm  {ha{ there vvas  never  any  agreement of sale  between  the  Applic:ant  and  Myself.  /f

there vvas  any such  agreement as  al/egecl  by the App/icant,  i{ would  have  been  reduced {o

writing, The property in ciues{ic)n was sold  by me to the Set;oncf  F?esponden{,

3,

I  further confirm  that I  rec;eived  no payments  in  any form  from  the Applican{,  for whatsoever

reason,"

Interim  interdict

[26]         ln orderto succeed the applicant needsto establish:

26.1    a p#.rna racie right;

26.2    a  well-grounded  apprehension  of  irreparable  harm  if the  interim  relief  is  not

granted and the ultimate relief 'is eventually granted;

26.3    a balance of convenience in favour of the granting of the  interim  relief: and

26.4   the absence of any satisfactory remedy.

[See;  5ef/oge/o Lz 5ef/ogo/o 1914 AD 221  at 227]

Primafacieri9irit

[27]        The  approach  to  a  p//`ma  rae/'e  right  has  been  described  in   We4sfer  v  Wr`fcrfe//

1948(1 ) SA 1186 W at  1189 as follows:
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"rT]he  right  to  be  set  Lip  by  an  applicant  for  an  Interim  interdict  need  not  be  shown  by  a

balance  cjf  probabilities,  if  i{  i§  if prima  fat:ie  established  though  c)pen  to  some  dc)lJb{'.  that  is

enc,lJgh.I,"

[28]

[29]

Bearing  the aforesaid  in  mind,  I  proceed  to deal  with  the confllctlng verslons of the

parties.

The verslon  of Khan  and Aboo that serves as a denial  of the appllcant's verslon  of

events raises various questions in  respect of the probability of their version,

[30]         Firstly,   Khan's  denial  that  she  received  any  payment  from   Dawood  coupled  wlth

AbooJs  verslon  that  the  payments  he  received  from  Dawood  were  in  respect  of a

business transaction, dctes not explain why the cheques were made out to Khan.

[31]         Surely  if  Dawocld  had  to  pay Aboo  for whatever  reason,  the  cheques  would  have

been   made  out   in   his  name,   Dawood's  version  that  the  cheques  were  for  the

payment  of  the  purchase  price  coupled  with  the  fact  that  the  payments  stopped

when the purchase price was paid,  is far more probable.

[32]         One would not expect that a single businesstransaction would  result in the payment

monthly   instalments  over  a  period  of  time.  Aboo,   conveniently,  did  not  give  any

details of the alleged  "44/s/`ness transact/t)n':
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[33]        The reason for Dawood's occupation of the property from  July 2017 to date has not

been explained by either Khan or Aboo.  According to the version of Khan and Aboo,

Dawood occupied the property rent-free, which does not make sense anc!  more so if

one takes into account that Aboo is clearly an astute businessman.

[34]         lt  is also  unclearwhy  Dawood would  paythe taxon the property  if he had  no claim

to the propert\/.  This is also conveniently not explained  by  Khan or Aboo.

[35]         Dawood   has   detailed   the   renovations   he   had   effected   to   the   property.   The

renovations  amount  to  approximately  R  1,  8m.   Save  for  a  bare  denial  by  Aboo,

Aboo  dc)es  nc]t  deal  with  each  of the  listed  renovations  to  explain  his  denial.  The

prc)perfy,  according  tc]  his version,  belonged  to  him  since  January  2017,  but  he  is

clearly not  in a position to explain when each of the  renovations was done and who

paid for same.

[36]         Dawood's  version  that  he  effected  the  renovations  in  terms  of his  agreement with

Khan  is much more probable.

[37]        Adisturbing feature of Khan's version is her failure to deal with theconversation she

had with  Dawood's attorney.  Khan,  although she had the opportunity to do so,  does

not deny the conversation.  It  js significant that the conversation  confirms  Dawood's

version of events and  is undisputed c)n the papers.
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[38]         The  conversation  is  also  in  direct  conflict  with  the  so-called  written  agreement that

was purportecl signed by Khan ancl Aboo on 31  January 2015.

[39]         lf  Khan  did  sell  the  property  to  Aboo  as  alleged   it  is  strange  that   Dawood  only

became aware of the sale when he launched the present application,

[40]         In  view  of the  aforesaid,  I  am  satlsfied  that  Dawood  has established  a p#`ma /ac/a

version of facts for the purpose of the granting  interim  relief.

[41]        The  next  question  js  whether  Dawood  has  established  a  p//frog  rgc,i  right  to  the

relief claimed  ln  the  notice  of motion,  Mr  Coetzee,  Counsel  for  Khan  and Aboo,  is

quite correct that the oral agreement in  respect of the sale of the property ls void  a4

/`n/`f/`ofor lack of compliance with the Act.  Secticln 28(2) also does not assist  Dawood,

because Khan has not given transfer of the property to him as \/et.

[42]         Ms  de  Lange,  counsel  for  Dawood,  submitted  that  Dawood  has  established  a  //±n

over the  property  insofar as the  renovations to the  property  is  concerned.  A  /ion is

however`  only a dHatory defence to  Dawood,  in the event that  Khan endeavours to

dispossess him of the property.

[43]        The  amount  of  R  2 200 000,  00  that  Dawood  paid  to  Khan  for  the  property  was,

however,  and  in view of the fact that the  sale agreement  is voicl  ab /t7/fJt7j  s/t7e gL/a

non.
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[44]        This would  entitle  Dawood  to  institute  an  enrichment  claim  based  on  the  condz`fztw

szrfe c7c+a nor against Khan.

[45]         Dawood  may  also  Institute an  enrichment claim  for the  renovations  he  has  effected

at the property.

[46] ln  the  result,  Dawood  has  established  a  p/zfroa  rae/g right  to  an  interlm  jnterdict to

protect his  rlght until finaljsatlon of an actlon to be  instituted against  Khan.

Well-grounded apprehension of irreparable harm  if the interim  relief is not granted

and the ultimate relief is eventually granted

[47]         lt  is  clearthat  Khan  is  in  the  processofalienating  the only security  Dawood  has  for

his   claim   against   her.   This   pertains   more  specifically  to  his  enrichment  claim   in

respect of the renovations he had effected at the property.  Should  Khan  be allowed

to transfer the property to a third  party`  Dawood would  lose his only security  he has

in  respect of his aforesaid enrichment claim.

[48]         I   am   satisfied  that  this  wH!   cause   Dawood   irreparable   harm   as   required   for  the

purposes of an  interim  interdict,

Balance of convenience in favour of the granting of the interim relief

[49]        The balance of convenience no doubt favours  Dawooc!,  Dawood and his family have

been  residing  in  the  property  for the  past  almost  fc>ur years.  It  is  their  family  home
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and  their  security.   Dawood   has  taken  care  of  the  property  both  financially  and

physically.

[50]         Khan,   to  the   contrary,   could   suffer  no  prejudice.   She  has   received   the  sum   of

F` 2 200 000, 00 frc)in  Dawood and he is taking good care of her property

Absence of any satisfactory remedy

[51]         Pending  the  finalisation of the actlon to  be  Instituted against  Khan,  Dawood  has  no

other  remedy  to  protect  his   rights.   Mr  Coetzee  submitted  that   Dawood   has  an

alternative  remedy  in  that  he  cctuld  institute  a  claim  for  damages  agalnst  Khan    ln

view  of the  conduct  of  Khan  amply  assisted  by  Aboo,   I  am  not  convinced  that  a

claim for damages would assist  Dawood.

[52]        The  conduct  of  Khan  has  been  less than  honourable  to  date  and  the  possibility  of

Dawood getting  his  money  back through a  damages  claim  is  cold  comfctrt to  him  at

this stage.  His only  remedy to safeguard the monies he paid to Khan and expended

on the renovations to the property,  is the property itself.

ORDER

[53]          ln the premises,  I  grant the following order:

1.         The  first  respondent  is  interdic{ed  and  restrained  from  disposing`  dissipating

or  in  any  manner  whatsoever  effect  transfer  of the  property  situated  at  Erf

2133,    Erasmia,    Registration    Division    JR    held    by    Deed   of   Transfer   T
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91939/1999  situafec! at 374 Van der Wall  Sti.eet,  Erasmia,  Centurion  penc}ing

institution of action by' the applicant against the first responc!ent.

Should  the  applicant  fail  to  institute  action  v\ti{hin  30  da`}{s  from  date  of  the>

orcler` this order shall  lapse.

The   first   and   secoiic!   respendents  are  oi`c!erec}   to   pat/  the  costs   of  the

application , jc>lnti`j' and severally, the one pa\jJing the, ot.her to be absQ(\/ed,
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