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Summary: Special Review- Criminal procedure Act, 1977- Quaere whether a retired 

Magistrate 'available' to conclude unterminated trial he/she is seized of prior to 

retirement- whe,her proceeding's should be declared a nullity and start de novo 

before another presiding officer- expeditious commencement of and speedy 

conclusion of tri..il is a pinnacle of fairness of trial within the purview of S.35 (3) (d) of 

the Constitutjon· S. 9 (7) (a) of the Magistrate's court Act 1944 provides for continuity 

of officers 'unavailable' to dispose of unterminated trial- once the accused has 

pleaded to a charge and evidence led, except if it is absolutely impossible to dispc,.3e 

of the matter. the accused is entitled to acquittal or convir. ion - ;n casu, presiding 

.. 'officer not permanently debilitated to conclude trial still pending - S. 118 of Act 51 of 

1977, and interests of justice finds application. 

MG PHATUDI J: 

[1] his matter came bd ore us on special review at the instance of the Head or 

Magisterial District of Molemole, Mr M.J Ramothopo. fhe facts giving rise tr the 

enquiry are briefly se-t out hereunder. 

1.1 The accuseµ was charged in the Magistrate Court for the Distrii:-t of ... , 

Molemole, held at Morobeng of 2 counts of theft, and the alternative counts of 
'J 

forgery, and ttering. (Case no. C314/2014). 

1.2 Tt,e trial pro ec~dings against the accused comrrenced u I earnest as early as 

2014. The oas.e was, however, punctuated by several postponements · ltmit 

for a variety o reasons not relevant to this enquiry. Thf" interruptions were , 

from both th ,ide of the state and in some, inst<'mces, due to.,the accu ;ed's 
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own defaul,. These included, inter alia, disruptions occc1sioned by hard alert 

Level 5 Nafonal Lockdown1, Covid-19 global pandemic 

1.3 It appears ror the record provided by the learned Magistrate who referred 

this matter n ·special review that the accused, who was legally represented 

by attorney M Papole, pleaded not guilty in respect of all four counts, and in 

the same v in, exercised his right to remain silent The plea was tendE::red 

before the ~agistrate, Mr M.D Maluleke, who then was the Presiding Qff1cer 

in ~he trial court on 19 July 2016. 

[2] The record also revE>als that several witnesses had already testified before the 
f 

learned Magistrate M Maluleke, and on the last hearing date on 18 May 2020, the 

proceedings, were, o11ce again, postponed to 26 September 2020, even though the 

I 
.-ecord erroneously e erred to 26 September 2018 (Bundle, P489, Record). 

['3] Mr Rainothopo, wrot ~ to inform this court that the trial was re-enrolled for further 

evidence on 02 Fecruary 2021. 

[4] Prior to the resumption of trial on 02 February 2021 , Mr.Ramothopo intimate<i ~hat 

he invited the retire Magistrate Mr. Maluleke, to resume trial , but the latter alleged!/ 

became reluctant to proceed to trial due to an email penned b1 Ms. Busi Nkosi, the 

[5] 

! • • 

Senior 1\/iagistrate, d led 14 August 2020. . .v. \ .., 
I quote an extract fr r.1 the contents thereof. 

"I discussed the is La of your part heard matters with Chief Magistrate and the 

conclusion was that Jhe matters (sic) to start de novo as your appointment as a 

Magistrate ceased o 

latt r a. 
1 Record, Pl20-124- Bundles ofre 

.8 ,. 
~ I 
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It was the content of this email as addressed to the retired Magistrate Mr. Malulcke, 

that gave rise to ti e J esent review proceedings. ' 

A perusal of the reco d, (consisting of 5 securely bound Buridles of 488 paginated 

pages) reveals th t the trial was overly protracted. The state called 5 witnesses, 

with Warrant Offic r Mashudu David Tshisikawe being the las to testify on 31 July 

018. T:,e latter eti •ed from the SAPS's employment service. Furthermore, the 

state has not yet cl s, •d its case. 

HE ISSUE: 

[8] At issue in the r1::sent enquiry is whether or not should the unterminated 

proceedings be set a-3ide as a nullity and a trial de novo be commenced with? 

THE APPROACH: I l 
[9] The starting point, in y view, should be the constitutional imperatives laid down in 

[1 O] 

[11] 

, '. 35 (3) (d) of the Constitution.2 (RSA) which provides that:­

<' ECTIO 35 (3): 

' very accused perso, has a right to a fair trial , which inc111des the right-

a ---· ------------------- I 
)-----------------------

(ti) to have trial b.egin and conclude without unreasonable delay." 

r. 

rj • -

fhe commencemen. of and a speedy conclusion of the trial is II terms of S.35 (3) (d) 

tpe pinnacle of fairne s in every criminal proceedings. 

ihe afommentione proposition stems from the premise tha an accused person is 

nstitut1onally entitlej to a speedy 'conclusion' of th ~ trial without 'unreasonable 

' The Cof t;n,t;oo Act I 08 ofl 996,1, ameoded 
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delay 'in order to E!nJoy a fair trial. Absent the fulfillment of the right enshrined ·n S 

35 (3) (d), I am unable to appreciate how fairness of the 1ial can possibly be 

achieved. 

[12] Furthermore, an accu5ed who pleads to a charge, except for r~ising a plea ousting 

t'le court's substantiv ! jurisdiction, is in appropriate instances, e:'ltitled to a return of 

verdict. This is, of cc urse so, where there are exceptions otherwi"'e provided tor by 

the C11minal Procec' l.lre Act or any other law in particular. There are, howev• .. ! , 

[13] 

genem(ly exceptions to the above stated principle.3• 

iepend on own merns. 

Each case will natu ally 

fl . 

The provisions of S.106 (4), properly interpreted import the mean,ing that saye ~or as 

~tated above, (Para: [12]) an accused who has already plead d to a charge, such 

as in the present instance, may demand an acquittal or con iction. ~This is i1 line 
l 

with tne common law principle that trial proceedings has to be c_ommenced with and , . 
.:>e finalized as expe, ,itiously as possible. This time c~lebrated princiP,le is 1 1 our 

rnodern times, vindic' ited by S.35 (3) (d) of the Constitution4 • ,, 

[14] The for _going observation is, as already shown, subject to the exception that wl~ere 
, , . 

the accus~d has p1ernded the court's lack of jurisdiction, he may not acquire the l~gal 

benefit of the said pr.· ciple as this is simply an interlocutory ~ lea wht;re the guilt or . . 
innocence of the accu:;ed does not arise at this stage of the proceedings. 

(' 

[15] ! the instant case th .1 issue is whether or not the presiding ">fficer who prigr fl his .. • 

rf tirement and seizj o of the matter is 'available' to finalize the trial ~end~ng. In other 

. ~1 (re pl; IS 

H 
3 S. t v.:i {1) Act 5 1 of 1977, as amer,J d. Exceptions are under S.77 (6) in cases of sta1~ presideilt'S patient or wher • 
there hqs been a S!>iJ,sation oftriali I terms ofS. 157 (2) of the Act. • 1. ' -> 
4 Bott.ma v Els & Othf'rs 20 IO (2)1, \. 22 (CC) 

... 11 gs 
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words, does the fact of the Magistrate's retirement legally 1,;:-ec ude hi"1 from brining 
... " J • 

the trial to a conclusicn? 

(161 The view I take of the issue is that, the fact that the accused has already pleaded ta 

the charges, and ti at extensive evidence has also been led, to that extent, he 

should be entitled in terms of the provisions of S.106 (4) read with S118 of the Act, 

o a verdict. 

[17] ·rhe onlv exception to the aforegoing observation is where the presiding officer 

efore v,hom procee jings had commenced, was 'ur availab1e,' and no ev1rlence 

adduced, in which ev :mt, the matter could be resumed t,efore another officer of the 
' 

same court5. But, in l e present instance, however extensive ev:dence had been led 

by several witnesses or the prosecution, before the same magistrate, Mr. M~luleke . 

... 
IS THE SAME RESIDING OFFICER AVAILABLE? 

[18] The question wheth :: the judicial officer before whom proceec,ings had commf'nced 

and sizeci of the mat~ r is available is a question of fact depend.mg invariably en the 
' I ' 

ircumst mces and m rits of each case. It is common cau~e ihat Mr Maluleke had 
~ 

, ince retired from ac• ve service as a Magistrate. His "etirt::, n'=nt took effect wr1ilst . ~ \ 

t 1e trial before him was not yet finalized, and even more 50 , that the state has not , 

1et c!osed its case, rr}r the accused elected either to testify in his defence, or chose 

to remain silent or e J close his case. 

LEGAL FRAMEWO 
. .. 

,.; h a c ,mr, · 

5 S v Ma 1sa 1983 ( J SA 24 1 (TPD . 
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[19] The pI ovisions of S ~ (7) (a) of the Magistrate's Court Act 32 of 1994 as amended0, 

is the rel£vant pl,itform regulating the vacancy of a presl -ling officer, who was 

otherwise seized of a pending matter, before the va ;ancy or reason for his/her 

unavailanility had ari~en. The relevant section provides that:-

"! magistrate appointed in terms of sub-section (1) who presided in criminal 

proceedings in · vhich a plea was recorded in accordan 'e \✓ith section 106 Jf tt e 

Criminal Procec ure Act (51 of 1977), shall, notwithstanding his/her subsequem 

vacation of the 1.>ffice of magistrate at any stage, dispose of tho~a proceedings and. 
I 

for such purpor-e, shall continue to hold such office in respect of any period dur-n_,;i 

mich he or :,he is necessarily engaged in connecticn with the disposal of trose 

proceedings" l , 0 
• 

19.1 What S9 (7) (a) and (b) entail , among other things, is thP following;- )r 

(a There must have been a plea recorded; and 

(r) The plec recorded and evidence led before a ma3istrate who 
I 

particiPct ed in the proceedings before whcm the accused pleaa•~d in 

accorda ce with S.106 of the Act; and 

(c) The pre eedings must not have been finally disposed of wher. ne 

tenure of the officer concerned as a magistr<lte became vacant. 

19.2 Upr-n establi~hment of the above jurisdictional factors, the outgone magi trate 

shall notwithst nding his/her subsequent vacatio, of the office of magi ,tratn 

at any time, q. bring to a conclusion those proceedings at the court wne,e 

he/she exerc·~ .d jurisdiction prior to departure 'rorr, or at any. agreed court 

and, (2) shall :ontinue to hold office in respect of the Tiatt_er ~uring th,ch 

6 The rel1 vant an endment was intro ' ced by the Magistrate Act 90 of 1993 read wi · h S. IO of Ac. 12 of 1944, as 
an ,_,.,i, .d. 
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he/she was necessarily engaged in connection with ihe disposal of those 

proceedings in which the officer participated, (3) and which proceedings vere 

not disposed o . 

1 9.3 The foregoing. exemptions also apply to an application for leave to appeal in 

respect of sue proceedings7• 

[20] The w~ight of autho'"i y I have come across, it would seer, to me to favour the view 

hat once an accusn has pleaded to a charge, except where specifically pro id~d 

tor in the Act, or any other law, or where it is absolutely imr•ossible to finalise th,~ 
I 

ending trial, for insb, rice, on account of death or justified inst2,1ces of recusal of the 
·' 

residin~ officer, he/s ,e shall be entitled to a verdict f either gu_ilty _or not guilty 

r y th judicial offic · who commenced the trial from ort in. (Own emphas· s) 

~ee, S v Gwala & C>t1'ars, 8 • ,,.._ t, _ 

(211 Applying the foregoi~ principles to the facts in the instqnt case, I find nothing that 

debars, Mr. Malulekt, to resume the trial to its conclusidn regard being had tc- ~.!1~ 

[22] 

I •p., 

provisions of S9 (7 ta) of the said Act. I may add f rther that the fact that Mr 

~ alulel<e went on r rement after the commencement r trial, that ~lone doe~

1 

not 

disqualif'/ him from operly resuming the unterminated hearin~ 1n the district wher a 

proceedi 1gs begun l ·n other agreed district. 
r,r ~ 

1'1 order to give effJc to the above proposition, the Chief Mag strate or head of the 
' 

aistrict court concer 1ti, may provide the necessary support to assist the offic:er in 

l rms 5Jf S.9 (7) (a) t) exercise his/her judicial powers in !hat court n" "'~h 
fl,.., I • 

. , . g 1ad t 

t 1t .i 

7 S. 9 (7) 1 a) (i) of the Magistrate'1 
8 1969 (2) 227 [N.P.D.] at 230 D-11 

l , 
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[23] That said, it is accord ngly not competent for another Magistrate to hear the pending 

case de novo merely because the officer before whom the trial was commenced, is 

'unava·1able' due to being pensioned off from active service as a Magistrate. 

[24] Similarly, 1t is only in such special circumstances as death, recusal, dismi3sal, 

resignation or even mental aberration that can render resumption of trial by the 

.iffected nfficer impossible to proceed with. In such event, the proceedings become 

H nullity and the trial could be heard de novo before another judicial officer. The 

preseqt review does not, in my view, fall within the brac,,..et of one such ill-fated 

rroce,~dings. The ofl.cer seized of the matter cannot bEi said to be 'unavailable' or 

debilitated in the context of the special circumstances referred to 

See also, S v Mahl2ngu9 

C' m n-..nc 

... 1 . 

[25] There is furthermore yet another special statutory consideration to give credence to 
.; .. 

the above proposition. n of ai 

S.118 of the same Act reads that: 

Ir the Ju,:ge, regional\ n,agistrate or magistrate before whom an accused at a SU";mary trial 

~:1s p'eaded not guilo/ is for any reason not available to continue with the trial and no 

evidence has been add iced yet, the trial may be continued before any 0ther Judge, regional 

nagist. ate or magistratd of the same court'. 

[?.bj In the instant case m examination of the record is re:>lete with information that 

evince nothing to suggest that Mr. Maluleke, the Officer concerned, is absoh.1tely 
' ,.. ; , 

·unavailable' or that e is in anyway debilitated to inhibit his r::!sumption of trial to a 

speedy conclusion. 

[27] rn answer to the que tion I posed in paragraph [18] above, I am of the view that tt·,e 

r residirig officer Mrl Maluleke should be available t re$' 1me the untermir,.,ted 

9 1993 (l)ISACf 183 (8) at 186 
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proceedings. Then-~ is thus no need to have such uritermi:--ated proceedings set 

aside and permitting the trial to start de novo. To do sc woula offend the accused's 

right to a speedy commencement of and conclusion of his trial ..,nvisaged in S. 35 (3) 

(d) of the Constitutio , . Not only that, the accused is,· moieover, entitled tb an 

or conviction in accordance: with S.106 

l4) of the Act, taking i to account also the interests of justice. 

[iB] In the 1ight of these c nsiderations, where the unavailability of the judicial officer who 

has hec1rd unterminat d proceedings is absolute due to event of death, dismissal or 

uischarge from emµI yment, recusal , mental derangement, resignation and such 

r,on-availability beco ing absolute, such that even the invocntion of S. 9 (7) (a) of 

the Act would not r1eem the situation, I am firm in my vie:w that the relevant 

proceedings should L,e set aside and start de novo. In ccsu, S.9 (7) (a) is a 

mechanism that may >e invoked in the circumstances to rest~re the status quo ante. 

[29] I I a situation such a this, does it really mean that each time when this kind of a 

predicament arises i our magistrate's courts, the High Court's intervention woulo be 

[29] 

requirE d to review nd set aside or confirm the resumption of trials in the 
' 

The answer, in my vi , is a definite no. 

The head of the Mag
1

1 trate's court concerned is obliged to apply the "unavailability 

or non- availability"! test to decide whether or not 'o declare the unterm1'lated 

proceedings a nullity; nd the trial to start afresh. The provi .. ions of S.9 (7) (a) should 

c !way:, be borne in ,ind when the decision is made. I find no justification t11at a 

High Court order sho Id always be sought in order to avoid unnecessary delay i.,. the 
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the speedy finalization of the trial. See, S v POLEL010 See also, S v Hanekom 

(469/2-003) [2003] ZAWCHC 67 (03.12.2003) para: [17], per Yekiso, J 

(30] For all the reasons provided, and in order to ensure that the accused's right to a 

speedy finalization are not encroached upon, it is directed that Mr Maluleke be 

advised of this judgment on the matter, and he be administratively supported with all 

available resources to resume the trial to conclusion immediately. ,. \ 

For that, I make the following order. 

ORDER: 
J 

(a) The trial proceedings pending under case no: 314/2014 Molemole District, . 
held at Morobeng be resumed, before Magistrate Mr. M.D Maluleke with 

immediate effect. 

(b) The Registrar of this court is directed to forward a copy of this judgment to 

the chief Magistrate, Limpopo and to all heads of Magistrate's court, 

Limpopo Province. 

\ -
10 2000 (2)SACR 734 (NC) at 736 C-D 

MG PHATUDI 

JUDGE OF THE HIGH COURT I.:,' 

LIMPOPO DIVISION, ·OLOKWANE 

See Du toit et al "commentary an Cri,minal Procedure Act at 15-37. 



I agree 

DATE f.SSUED 28 APRIL 2021 
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.. 
E.M. MAKGOBA 

JUDGE PRESIDENT o:.: THE HIGH COURT 

LIMPOPO DIVISION, POLO WANE 




